DRAFT – LESSARD TO WOOL (REVISED)
Draft skeleton out line of [AWG][LAP] paper on
Cross-border judicial relief under the Cape Town Convention

[citations to OC and other sources to be added]

INTRODUCTION: NATIONAL COURTS ARE RESPONSIBLE FOR APPLYING THE CTC  
· CTC system, like other private commercial law treaties, does not contain an independent dispute resolution mechanism.
· National courts therefore have a responsibility to ensure the practical realization of CTC benefits and, unlike other private commercial law treaties, that is made explicit – with key implications.
· This is essential when it comes to mobile assets that move across borders and is why the CTC is designed to allow for the exercise (and enforcement by courts) of CTC rights and remedies across international borders in a speedy, predictable and uniform manner, subject to declarations made by CTC contracting states.
THE PRINCIPLE OF CROSS-BORDER ACCESS TO SPEEDY JUDICIAL RELIEF PENDING FINAL DETERMINATION
· The CTC creates a framework of sui generis rights, priorities and remedies that must uniformly be enforceable across borders of Contracting States, subject to declarations made by CTC Contracting States.
· These express provisions override contrary national law, and, in the event of any gaps in the text , the CTC must be interpreted first by reference to the general principles of prompt enforcement, uniformity and predictability, before any resort to national law, including to the rules of private international law.
· Article 13/X is one of the core remedies of the convention: a judicial remedy for speedy relief pending final determination of claims and related access by creditors to aircraft objects following an event of default (speedy relief).
· Unless a Contracting States made speedy relief inapplicable by declaration, it is bound to provide it as a matter of international treaty-based law. In line with the Vienna Treaty on Treaties, national law may not be asserted as a defense to this hard treaty obligation. A fortiori national public policy may is no such a defense: public policy is implicated only when making declarations – thereafter it is not relevant and may not be asserted. 
· Similiarly, as with all other CTC remedies, a Contracting State may not impose conditions (save as expressly contemplated by the text) which have the effect of undermining or making impractical speedy relief.
· Speedy relief applies in the overwhelming majority of Contracting States, and many of them, through declarations, have agreed to specific and short timeframes for granting that relief,  usually between 3 and 10 days. That underscores the urgent nature of the proceedings.

ART. 13/X SPEEDY JUDICIAL RELIEF DOES NOT PERMIT EVALUATION OF THE MERITS 
· Speedy relief is granted 'pending' final determination of the creditor's claim, and the only factual predicate is that the creditor 'adduce' evidence of a default in the forum where the Art. 13 petition is filed.  It is a minimalist mechanism for limited, procedural ex ante judicial control. Defence and counter-claims, which may arise and be asserted in the full litigation on the merits, may be considered is such evidence is so adduced.
· Such proceedings for recovery or asset-value protection of the aircraft object are ancillary to, or undertaken in parallel with, the main proceedings, commenced in the Art. 42 contractual jurisdiction. 
· National procedural law determines if a hearing is required on the limited question of whether evidence of default has been adduced or whether a judge can make that determination on the basis of an ex parte motion. 
· The CTC does removes judicial discretion in the context of speedy relief: the relief sought must be granted, provided only that evidence of default is adduced. The provision is mechanical in nature. Unlike traditional interim relief, which is different from CTC speedy relief, matters of harm-avoidance  and equity are inapposite. 
· 
NATIONAL COURTS HAVE A DUTY TO RECOGNIZE SPEEDY RELIEF ORDERS THAT HAVE BEEN GRANTED IN A DIFFERENT CONTRACTING STATE AND THE NATURE AND ELEMENTS OF SUCH RECOGNITION
· Where there is an order by a foreign court (state 1) granting speedy relief and the creditor seeks to act upon it in a different Contracting State (state 2), it is not necessary to apply to for a new grant of relief in state 2: the purpose of the provisions on speedy relief, including as seen in the the jurisdictional provisions (Art 43 and Art. XXI), internationalize the granting and effect of a speedy relief order.
· The relief granted by the court in state 1 must be ‘recognized’ by a court in state 2 (typically the State of registry, in connection with an order to de-register and export the aircraft object, or the lex situs, in connection with an order to give possession of an aircraft object to the creditor and facilitate its further physical transfer. 
· Art. X(6) of the Aircraft Protocol expressly contemplates the situation in which a national court (in state 2) must recognize and order for physical transfer of an aircraft object from a debtor to a creditor, which is tantamount to the Article 13 remedy for ‘possession’  
· The above principle extends to all speedy relief. Anything to the contrary would be inconsistent with the core CTC tenets and its intent and meaning.
· ‘Recognition’ means giving effect to a foreign court order. That necessarily implies the following four basic principles:
· 1. State 2 cannot object to the jurisdiction of state 1 to issue the order, provided that such jurisdiction is granted by Art 43 (or Art. XXI).
· 2. State 2 must issue a confirming type order or judgment in substantially identical terms, without rehearing the merits (on adducing evidence of default (or otherwise) of the initial speedy relief application.
· 3. State 2’s traditional rules on private international law, including and especially on the recognition/enforcement of foreign judgments, do not apply in this narrow and specific case, given the text, structure, nature, and intent of the CTC in general, and speedy relief in particular.
· 4.  State 2 must act ‘speedily’ – and should take into account the timing in its own declaration on speedy relief, if made. If no such declaration was made, regard should be had by close analogy to state 2’s approach to timing for urgent interim relief
· 
MANDATORY JURISDICTION UNDER THE CTC
· CTC contains special jurisdictional provisions:
· Article 42 jurisdiction as chosen by the parties (party autonomy)
· Art. 43/XXI that grant courts of lex situs and state of registry mandatory jurisdiction to make orders for in rem speedy relief under Art. 13/X.
· Article 43/Art XXI jurisdiction is not exclusive in relation to CTC Claims ; it is concurrent with any other applicable jurisdiction, including Article 42 jurisdiction as chosen by the parties. 
· Concurrent jurisdiction means that the choice as to whether to seek speedy judicial relief in the contractually agreed forum or in the forum where the object is located is at the option of the creditor.
THE CTC OVERRIDES PRIVATE INTERNATIONAL LAW ON AS RELATES TO OR MAY IMPACT SPEEDY RELIEF
· The CTC framework (and the principle of cross-border access to speedy relief) is sui generis, and takes precedence contrary national law, including national rules on forum on conflicts of laws
· CTC expressly overrides private international law by imposing mandatory jurisdiction for hearing and recognizing CTC claims (limited to CTC-specific in rem disputes).
· Where a state is a party to both the CTC and the Hague Convention, then in the case of inconsistency the provisions the CTC prevail (Art. 26 Hague Convention).
· Therefore, courts cannot resort to typical lines of PIL reasoning to refuse rto recognize or or give effect to an Art. 13/X order while remaining in compliance with the CTC.
· Here are some examples and reasons why typical PIL defenses are neither appropriate nor permitted within the CTC framework:
	Potential Defense Against Judgment Recognition / Effect
	Reasons for Inapplicability

	
	

	Disregard of choice of court agreements
	CTC mandatory jurisdiction under Art. 42 (which is the chosen forum) or Art. 43 (which is essential for enforcement of core CTC remedies)

	Lack of local jurisdiction
	CTC expressly grants jurisdiction under Art. 43 (see swords and shields)

	Fraud
	Creditor is required to adduce evidence of a default to address fraud issues; once this is established in the courts of state 1, the matter is settled

	Breach of procedural fairness
	The speedy relief provisions preclude an evaluation of the merits of the case/dispute; that is for general litigation; specific CTC provisions, backed by declarations, override local rules of procedural fairness; 

Art. 14 cannot be used to override a specific CTC remedy 

	Public policy
	By declaring for Art 13/X remedies, contracting states have expressly agreed to speedy relief and undertaking international law backed obligstions to provide it. The CTC does not permit public policy considerations (such as a limitation on judicial discretion) to qualify these express agreements.  



	Prior judgment (mootness)
	This is advance relief before any judgment is made, so there should not be any prior judgment.  See swords & shields (injunctions, etc)

	Prior judgment (conflict)
	This is advance relief before any judgment is made, so there should not be any prior judgment.  See swords & shields (injunctions, etc)



CONCLUSION: THE CTC IMPOSES A DUTY TO RECOGNIZE SPEEDY RELIEF ORDERS AS AMONG CONTRACTING STATES AND ITS PROVIDES CONTENT FOR SUCH RECOGNITION
· The CTC expressly requires contracting states and their courts to recognize: (1) the Art. 42/43 jurisdiction of courts in other Contracting States; and (2) the CTC rights of creditor parties, as informed by the general principle of prompt enforcement.
· A court that refuses to give effect to a speedy relief  order granted by a court in another Contracting State on the basis of private international law has disregarded the terms, structure, nature, and intend of the CTC in general and its provisions on speedy relief in particular. 
· In any event, the typical defenses are either inapplicable or contrary to the express terms and intend of the CTC.




