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Introduction
This Guide is intended to provide necessary information to Civil Aviation Agencies (‘CAAs’) in jurisdictions that have acceded to and implemented the Convention on International Interests in Mobile Equipment and the accompanying Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Aircraft Equipment (frequently called the ‘Cape Town Convention’ and in this Guide referred to as the ‘CTC’)[footnoteRef:1].  Each country that accedes to the CTC has the option of making certain ‘declarations’.  The declarations determine the application of certain parts of the CTC in each country.  Countries that acceded to the CTC have agreed to give the CTC primacy over local laws that cover the same subject matter.  This Guide summarises the CTC obligations that a CAA must implement.[footnoteRef:2]  The CAA obligations apply equally to both owner and operator registries.  Most actions required of CAAs are non-discretionary.  This is a recurring point of emphasis in this Guide.   [1:  The Convention on International Interests in Mobile Equipment (adopted 16 November 2001, entered into force 1 March 2006) 2307 UNTS 285 and the Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Aircraft Equipment (adopted 16 November 2001, entered into force 1 March 2006) 2367 UNTS 517.  ]  [2:  The main provisions of the CTC applicable to CAAs are found in Convention Chapter IV, and Protocol Arts IX, XIII and XIX.] 

To the extent they have not already done so CAAs should review and revise their existing regulations to eliminate inconsistencies with the CTC.  Adopting the AWG short-form model regulations is one way to ensure CTC compliance in terms of regulations.  A copy can be found on the internet.[footnoteRef:3] [3:  The model regulations can be found at www.awg.aero] 

For more detailed information, the authoritative detailed guide to the CTC is the Official Commentary authored by Professor Roy Goode CBE, QC, FBA, Emeritus Professor of Law of the University of Oxford.[footnoteRef:4]  Additional information for CAAs may also be found in the Registration Manual of ICAO[footnoteRef:5], the Practitioners’ Guide published by the Aviation Working Group[footnoteRef:6] and the internet site of the Aviation Working Group[footnoteRef:7].   [4:  Convention on International Interests in Mobile Equipment and Protocol thereto on Matters Specific to Aircraft Equipment: Official Commentary (5th ed, UNIDROIT 2022).]  [5:  Citation to be provided]  [6:  The Practitioners’ Guide is periodically updated and may be found at www.awg.aero]  [7:  www.awg.aero] 

Deregistration
The CTC describes the universe of remedies that creditors can exercise in face of default of the debtor.[footnoteRef:8] These remedies are largely outlined in Chapter III of the Convention. In addition to these remedies, Article 12 thereof allows any other remedies permitted by applicable law, notably including any remedies agreed upon by the parties, to be exercised as well. The Protocol on its part adds two additional remedies under Art. IX(1) which are to procure the deregistration of the aircraft and the export of the aircraft.  [8:  Convention Chapter III; protocol Art. IX(1).] 

The deregistration of an aircraft is a remedy of the creditor, the substance of which can be agreed by the parties, and perhaps -in some countries- expressly permitted by law. 
In this sense, the CTC prescribes the substantive right of a creditor to obtain deregistration, rather than the accessory declaration that enables the mechanism through which such remedy may be procured.
De-registration – IDERA route
The CTC created an entirely new document called an Irrevocable De-registration and Export Authorization, commonly referred to as the ‘IDERA’.  The purpose of an IDERA is to enable a party named in the IDERA (called an ‘authorised party’) to quickly, efficiently and unilaterally de-register an aircraft.  The Official Commentary describes this de-registration process as the ‘IDERA Route’.  The IDERA Route is applicable only if the Contracting State has made the required declaration under Art XXX(1) of the Protocol.[footnoteRef:9]  Therefore, officials of CAAs must verify whether their jurisdiction made this declaration.  If the jurisdiction made the IDERA declaration then the terms of this section must be implemented and applied.  A short checklist for CAAs that are subject to compliance with IDERAs is attached at the end of this booklet. [9:  Application of Article XIII.] 

The form of the IDERA is included in the Protocol itself and that form must be used.  It cannot be varied in any material way.  The IDERA should be issued by the person that would otherwise be entitled to de-register an aircraft.  Thus although the obligations of a CAA apply regardless of whether it is an owner register or an operator register, the type of register may affect the person who should issue an IDERA. 
CAAs must make provisions for the registration of IDERAs.  CAAs may not register more than one IDERA simultaneously.[footnoteRef:10]  If parties wish to change the ‘authorised party’ of an IDERA then previously-registered IDERAs must be revoked and new IDERAs must be registered, or, alternatively, the authorised party may file a certified designee confirmation letter (called a ‘CDCL’), through which a third party is designated to act in the place of the authorised party.   [10:  Official Commentary paragraph 3.44.] 

CDCL’s are contemplated by the CTC, however, unlike IDERA’s, the CTC did not include a standard form of CDCL so any written instrument that clearly appoints a designee is acceptable.  In jurisdictions that accept IDERAs the CAA must accept CDCL’s.  CAA’s do not have the option to reject the concept of CDCL’s.  Unlike IDERAs, a CDCL is revocable by the grantor.  An ‘authorised party’ under an IDERA may revoke its rights by cancelling a CDCL.     
IDERAs are sui generis instruments governed by the CTC.  Despite any similarity, IDERAs are not powers of attorney and are not governed by the laws of any particular jurisdiction.  They are governed by the terms of the CTC itself.  This means that rules and limitations on powers of attorney contained in local laws such as limits on irrevocability or time periods for validity of powers of attorney do not apply to IDERAs.
[bookmark: _Hlk124820262]As noted above a CAA must clearly indicate recording procedures for IDERAs and for CDCLs.  These details must indicate where to file IDERAs and CDCLs, the format for filing (such as requirements for electronic or physical originals). CAA’s may impose reasonable documentary requirements such as translation, notarization, and the submission of incumbency evidence.  The formality requirements, however, cannot be so onerous as to render IDERAs ineffective or costly.
The form of IDERA contained in the CTC includes a line for CAAs to countersign IDERAs that have been submitted to it.  In most cases CAAs receive and retain one original IDERA and countersign and return to the authorised party or its designee one countersigned original.  In a few jurisdictions CAAs, instead of countersigning IDERAs, issue certificates confirming registration of an IDERA.  Although this practice is not expressly mentioned in the CTC it is acceptable provided the CAA issues the certificate promptly and the process does not cause a delay in the exercise of IDERA rights.
The main right of an authorised party under an IDERA is the right to unilaterally de-register an aircraft.  In addition the CTC requires a country to provide assistance with export and physical transfer of an aircraft from the territory of the Contracting State.[footnoteRef:11]  CAAs must establish a time period of up to five working days[footnoteRef:12] for de-registration through the exercise of an IDERA.[footnoteRef:13]  Once established such timetables must be strictly followed without exception. There is just one exception, described below (the ‘safety exception’), discussed below.   [11:  Protocol Art. IX(1)(b).]  [12:  The CTC uses he expression ‘working days’ instead of ‘business days’.  ]  [13:  Protocol Art. X(6)(a).] 

Exercise of IDERA rights must proceed automatically.  A CAA must require authorised parties to certify that all registered international interests ranking in priority to that of the creditor in whose favour the IDERA was issued have been discharged or that the holders of such interests have consented to the de-registration.[footnoteRef:14]  CAA’s cannot require the authorised party to present evidence of any default.[footnoteRef:15]  IDERAs enable the authorised party or its designee to de-register and export an aircraft without the need of any court order or other judicial intervention.  In addition CAAs cannot make investigations of external facts relating to an application to de-register.  Equally at the time of enforcement the debtor’s consent to de-registration cannot be required under any circumstance nor can CAAs require the submission of original documents that may be in the possession of the debtor.[footnoteRef:16]  The debtor’s signature of the IDERA constituted its consent to de-registration.       [14:  Official Commentary paragraphs 3.42 and 3.46. [QUERY:  SHOULD WE USE THE WORD “MUST”?  THE CREDITOR EXERCISING IDERA RIGHTS CLEARLY HAS THIS OBLIGATION, HOWEVER, TO WHAT EXTENT SHOULD THE CAA’S BE INVOLVED?]]  [15:  [QUERY:  COULD CAA’S REQUIRE AUTHORISED PARTIES TO PROVIDE A DECLARATION OR STATEMENT THAT AN EVENT OF DEFAULT HAS OCCURRED?]]  [16:  Official Commentary paragraph 3.45. This section provides ‘As with the court route, the IDERA route is intended to be purely documentary; the purpose is to dispense with the need for the authority to investigate external facts.’] 

These are essential terms of the CTC.    An authorized party under the IDERA must be able to deregister an aircraft without the requirement of concurrently seeking to export and physically transfer it, and vice versa.[footnoteRef:17] [17:  Official Commentary paragraph 3.34. ] 

Authorised parties need not revoke IDERAs prior to or after exercising their rights to obtain deregistration and export.
De-registration under IDERAs must proceed even if there are unpaid customs fees or duties and even if an aircraft is subject to an arrest or export blockage order, though as explained below export might be blocked pending payment of such amounts.[footnoteRef:18] [18:  Official Commentary paragraph 3.37.] 

	In situations where a debtor is not in default under the agreement creating international interests then the CAA’s regular rules for deregistration continue in full force and effect.[footnoteRef:19] [19:  Official Commentary paragraph 3.39(3).] 

Deregistration without an IDERA 
[bookmark: _Hlk130477256]As mentioned above, deregistration is a substantial remedy prescribed by the CTC, it shall not be dependent on any mechanisms, conditions or routes that are allowed to procure it. In that sense, when a state has not made a declaration under Art XXX(1) of the Protocol enabling the application of Art. XIII and, hence, an IDERA has no legal effect in such jurisdiction and is not registrable, the relevant CAA must still consider that, as a matter of principle, it is obliged to honour the request of a creditor to deregister an aircraft. 
The declaration that would enable the applicability of the IDERA in a certain jurisdiction should therefore not be regarded as a condition for the remedies prescribed under Art. IX(1) to be honoured by the CAA, considering that the OC has indicated the applicability of Art. IX(1) is not contingent on the making of any declarations, being at the discretion of the creditor to determine whether it will meet the requisites that enable the applicability of the substantive remedies.[footnoteRef:20] [20:  Official Commentary paragraph 5.45.] 

Recognizing the applicability of these remedies (i.e., the right to deregister and export) as a matter of substance should, therefore, not be based on the applicability of the IDERA, but rather only in the contractual agreement that the debtor must have assumed for these remedies to be applicable.[footnoteRef:21]  [21:  “Article IX – Modification of default remedies provisions
In addition to the remedies specified in Chapter III of the Convention, the creditor may, to the extent that the debtor has at any time so agreed and in the circumstances specified in that Chapter:
procure the de-registration of the aircraft; and
procure the export and physical transfer of the aircraft object from the territory in which it is situated.…”] 

In practical terms, this would mean that when the debtor has agreed in the contract that the creditor has the right to deregister and export the aircraft, the “machinery for procuring the remedies”,[footnoteRef:22] as the OC has identified the IDERA, will be secondary and merely formal vis a vis the substantive obligation that the CAA has to enable the exercise of these remedies in any case. [22:   Official Commentary paragraph 5.47.] 

Considering this argument, the CAA should not impose any condition or requirement other than the contractual consent of the debtor to deregister an aircraft at the creditor’s request and when this consent is expressly contained in the underlying agreement under which possession of the aircraft was granted to the debtor, no additional reiteration thereof should be required. In that regard, any reiterative instruments of this consent, whether an IDERA -when applicable-, a deregistration power of attorney,[footnoteRef:23] or any other instrument, could be useful only to reiterate the debtor´s consent, but not to restate it or for the remedies of Art. IX(1) to be effective.  [23:  Export may involve more than one authority whose assistance and approval is required. Therefore, DPOAs could be very helpful to act on behalf of the debtor to obtain the required approvals, if any, before the different authorities.   ] 

Even when the IDERA is not applicable in a certain jurisdiction when the state shall have made a declaration under Art. XXX(2) of the Protocol, the remedies of Art. IX(1) should still be available for creditors in accordance with applicable aviation and safety laws and the CAA shall expeditiously cooperate with and assist the creditor at its request.[footnoteRef:24] [24:  Protocol Article XIII.] 

Safety Exception / Relationship to De-registration and Export.  
The CTC stipulates that de-registration and export must be granted ‘subject to any applicable safety laws and regulations’.[footnoteRef:25]  This exception, in relation to de-registration, must be narrowly applied.  Safety laws are not considered impediments to de-registration applications under IDERAs.  Safety laws might, however, be rightly applied to flight operations and therefore to export.[footnoteRef:26]   [25:  Protocol Article IX(5).]  [26:  Official Commentary paragraph 3.45.] 

In addition the CTC does not require a country to violate its export control laws.[footnoteRef:27]  Thus a request for authority to export an aircraft to a country that is the subject of export sanctions need not be honoured. [27:  Official Commentary paragraphs 2.10 and 2.199(3).] 

Court Route 
As referred by the Official Commentary; Art. IX (1) of the Protocol provides the machinery for procuring the remedies of deregistration via Articles XIII and IX(5) and (6) (the “Idera Route”) or Art X(6) ( the “Court Route”), depending on the declarations made by the state[footnoteRef:28]. However, the OC also referrers that “Article IX(1), which prescribes the remedies, is not itself dependent on a declaration so that whether or not a Contracting State has made the requisite declaration it is open to the creditor to fulfil the conditions of Article IX(1) and (2) which are prerequisites to the substantive remedies and then procure these in conformity with the procedural requirements of the lex registry” [footnoteRef:29] meaning and as previously mentioned in this guide article IX (1) provides creditors with substantive remedies that regardless of the declarations these are entitled to procure if the conditions have been fulfilled (debtor has previously consented to these remedies) in conformity with local laws. [28:  Official Commentary paragraph 5.47.]  [29:  Ibid.] 

Notwithstanding the above, if one of these declarations has been made, a creditor may prefer to follow the route as established by the Protocol, which obliges the CAA to act within a specific period and not impose its own procedural requirements[footnoteRef:30]. For instance, in jurisdictions where the state shall have made a declaration under Art. XXX (2) applying Article X(6), creditors procuring deregistration within the period established by the Protocol, may follow the Court Route established under said article X(6), which obliges the CAA to deregister the aircraft within five working days after having been notified by the creditor of the order granting relief under Article 13(1)[footnoteRef:31]  issued by a court in the jurisdiction where the aircraft is registered or even by a foreign court after this order has been recognized under any rules of recognition in the law of the state of registry.[footnoteRef:32]  [30:  Article X(6) of the Protocol and OC 3.37 and 3.39.]  [31:  Official Commentary paragraphs 3.37 and 3.39.]  [32:  Official Commentary paragraph 3.37. ] 

In the same way,  if a creditor from any jurisdiction which state has made a declaration under Art XXX(1) of the Protocol enabling the application of Art. XIII would choose, even if most probably inconvenient, not to follow the IDERA Route and seek a court order, the CAA after having been notified of the court order granting possession of an aircraft to the creditor under Article 13(1)[footnoteRef:33] should expeditiously assist the creditor in deregistering the aircraft regardless of whether an IDERA has or has not been previously registered. [33:  Official Commentary paragraphs 3.37 and 3.39.] 

	Role of CAA’s with CTC Remedies
	Contracting States that have accepted the Protocol must declare whether remedies such as immobilisation and repossession require leave of a court.  CAA’s must determine whether their jurisdiction requires court orders or whether creditors may be seeking the support of the CAA without first seeking and obtaining a court order.  For example, in Contracting States that do not require leave of a court a creditor may seek a CAA’s assistance to immobilise an aircraft.  When dealing with aircraft that are registered in one State and temporarily located in another the declarations of the lex situs (i.e., the jurisdiction where the aircraft is located) would be applicable.   If a party is relying on a court order from another jurisdiction the CAA should wait for its national courts to recognise that foreign court order.[footnoteRef:34] [34:  Protocol Article IX(6).] 

Designated Entry Points (Art.  XIX) 
This section applies solely to the jurisdictions that have appointed their CAA’s or other agencies as authorising entry point.  The CTC and Article XIX of the Protocol provide that a Contracting State may designate an entity in its territory as the entry point. This entry point may be designated either as an “authorising entry point” (“AEP”) or a “direct entry point (“DEP”). An AEP authorises transmission of information required for registration under the CTC to the International Registry and a DEP is one through which information is directly transmitted to the International Registry by the designated entity. [footnoteRef:35] [35:   Cape Town Regulations Article 12.1 and Official Commentary paragraph 3.65.] 

No entry point has been designated as a DEP while some states designating an AEP have made “Authorizations”[footnoteRef:36] (also known as AEP codes or authorization codes) mandatory for airframes and helicopters from their State of Registry[footnoteRef:37] (under the Chicago Convention[footnoteRef:38], there is no system of nationality concerning aircraft engines, so AEP codes cannot be mandatory and engine interests may always be transmitted directly to the International Registry[footnoteRef:39]). [36:   Regulations and Procedures for the International Registry; Article 2.1.3. ]  [37:  Section V.A. of the Practitioner’s Guide (page 109).]  [38:  Convention on International Civil Aviation. Signed Chicago, USA – 12/7/1944.]  [39:  Section V.A. of the Practitioner´s Guide (page 108).] 

The consequence of mandatory AEP codes is that while the PUE[footnoteRef:40] or TUE[footnoteRef:41] are still able to conduct registrations directly, they must first obtain an AEP code from the designated entry point, which should be included by the PUE or TUE with the information submitted to the International Registry to conduct the registration. [footnoteRef:42] The discharge if interests on the other hand can be made without entering an AEP code within the system of the International Registry if an authorisation code for a discharge is not expressly required under the law of the state of registry.[footnoteRef:43] [40:   Professional User Entity.]  [41:   Transaction User Entity.]  [42:   12.1 (a) second paragraph and 12.8 of the Cape Town Regulations. ]  [43:   Regulations and Procedures for the International Registry; Article 5.7.4 and Official Commentary paragraph 3.66.] 

States may impose their own requirements and restrictions for access to their designated entry points and for the knowledge of the interested parties shall promulgate these procedures and conditions. For example, the CTC did not provide a standard form to request AEP codes. Therefore, the CAA must publicise the form that it would find acceptable for such purposes; otherwise, any written request that establishes the general information of the parties in each case (seller/ buyer, creditor/ debtor, assignor/ assignee); the name of the operator; information of the aircraft including MSN, model and registration mark, should be satisfactory for such purpose.  CAAs are not entitled to conduct any revision of the information to be submitted to the International Registry, to require changes to relevant agreements or to request any further information or documentation from the parties. 
There are other aspects to consider, such as different interpretations relating AEP codes among legal consultants. For example, some interpretations affirm that nothing in the CTC prevents a TUE or PUE from reusing a code previously issued with respect to an aircraft or helicopter, or that the CTC does not establish any restrictions concerning the validity or expiration of AEP codes. In contrast, others interpret the CTC as requiring AEP codes to be requested and obtained for each individual interest that is to be registered with the International Registry.
Trusted Communications Facility – this section to be provided by R. Cowan 
CAA’s have access to the new Trusted Communications Facility
Export
Even though most CAAs are not responsible for export, CAA’s should be aware that the CTC includes treaty obligations that require governments to assist creditors with export matters.[footnoteRef:44]  Since CAAs are responsible for administering civil aviation matters and the CTC, with the Aircraft Object Protocol, is a civil aviation treaty, CAAs tend to be more familiar with the requirements of the CTC than export agencies.  Therefore, to avoid treaty violations, CAAs should reach out to their colleagues to ensure that the export obligations of the CTC are being met.  The remedies of de-registration and of export are independent of each other.  A creditor may seek either one of the remedies or both.[footnoteRef:45] [44:  CTC Articles Art X(6)(b); Art XIII (where applicable).]  [45:  Official Commentary paragraph 3.34.] 

The primary obligation of a country that has made the IDERA declaration is that it must assist creditors to export aircraft from their jurisdictions.  As noted above this would not require a country to violate its export sanction laws.  In addition if an aircraft is subject to a grounding order to payment of customs fees the country could withhold assistance with export (but not with de-registration, as noted above).  





Checklist for countries that have made the 
Declaration under Art XXX(1) of the Protocol (the ‘IDERA’ declaration)
· Has the CAA created a portal for registration of IDERAs?
· Has the CAA confirmed that it will accept CDCLs?
· Has the CAA published rules relating to the documentary requirements for registration of IDERAs and CDCLs?  Consider using the AWG Model Rules for IDERA Implementation.[footnoteRef:46] [46:  These can be found at www.awg.aero] 

· Has the CAA published rules relating to the procedure for exercise of rights under IDERAs and CDCLs?
· Has the CAA established a clear processing period for de-registration through use of IDERAs and CDCLs?

