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FOR PURPOSES OF INDUSTRY CONSULTATION
PRIVATE AND CONFIDENTIAL

International Air Transport Association (IATA)  

w/ copy to the others groups involved in our prior industry consultations
Aerospace & Defense Industries Association of Europe (ASD)  
Airlines for Europe (A4E) 
Aircraft Leasing Ireland 
Airport Council International (ACI)-Europe 
Air Transport Action Group (ATAG) 
International Air Transport Association (IATA)  
European Regions Airline Association (ERA) 
General Aviation Manufacturers Association (GAMA) 
Civil Air Navigation Service Organization (CANSO)-Europe 
European Business Aviation Association (EBAA) 
European Helicopter Association (EHA)

24 April 2023

Dear IATA (Jorge),
Re: EU Taxonomy for Aviation 
As a result of certain stakeholders lobbying for the exclusion of aviation from the EU’s taxonomy on sustainable finance, we and you, along with other key representatives of the main pillars of the EU and global aviation industry (each an copied on this letter), wrote a collective letter to the European Commissioner for Financial Stability, Financial Services and the Capital Markets Union in February 2023 confirming our collective and unequivocal support for the inclusion of aviation in the EU’s taxonomy on sustainable finance.
The Commission released draft delegated regulation on 5 April 2023, which includes aviation. The draft delegated regulation is available for public feedback until 3 May 2023.
For multiple reasons, including the capital-intensive nature of the industry and its reliance on financing, it is critical that aviation’s inclusion be finalized. However, as noted in our letter to the Commissioner, there remains industry-specific practicalities with the Platform’s proposal that need to be carefully considered and constructively addressed. To support the aviation industry in its transition to a net-zero position, it must deal with omissions, be workable in a practical context, and evolve to fit a changing practical landscape over time. We set out herein our discussion purposes ideas and proposals, for the purposes of industry consultation, as to how the Commission might seek to address such practical issues. The content of this document remains subject to the views of AWG and its members, as our final positions remain under review. We send this document now given the tight timeline – including our call tomorrow – and related practicalities. 
Given political sensitivities, and previous resistance by the Platform to proposed changes, it is unlikely that the Commission will accept substantial changes to the current draft delegated regulation. We, therefore, propose a three-pronged approach to dealing with each of the practical issues, by either: (i) amendment of the draft delegated regulation, where justified in terms of EU sustainability policy and objectives, (ii) inclusion through delegated authority mechanism (DAM), or (iii) inclusion in the frequently asked questions (FAQ) prepared by the Commission coincident with the effective date of the delegated regulation and over time. 
Given the complexity of the subject matter, and the need to deal with the known practical issues noted here, as well as unknown practical issues noted in the future, a DAM should be included into the delegated regulation to permit the Commission (or, as applicable, DG FISMA or DG MOVE) to make confirmations, amendments, and clarifications that would have direct legal effect. An FAQ would not have direct legal effect, but the courts are bound to take an FAQ into consideration in its decision-making. We discuss the legal position of both a DAM and an FAQ in the Annex hereto. 
Our suggestion is that any proposal for amendment to the draft delegated regulation is limited to only key practical issues which represent a substantial change to the current intention of the draft delegated regulation. Where practical issues build upon or seek to clarify the current intention of the draft delegated regulation, or where there is a need for practical issues to have clear legal effect, we suggest dealing with such issues through the use of the DAM. For other practical issues, we suggest their inclusion in an FAQ. If the Commission refuses or is unable to accept the use of a DAM, then we must further consider whether practical issues #5-10 (inclusive) should be addressed through amendment or inclusion in an FAQ. 


	#
	Issue
	Activity
	Discussion
	Proposal

	
	
	
	
	Amend
	DAM
	FAQ

	1
	Delegated Authority Mechanism 

	CCM 6.18 and CCM 6.19
	A DAM should be included into the delegated regulation permitting the Commission (or, as applicable, DG FISMA or DG MOVE) to make confirmations, amendments and clarifications that would have direct legal effect. 

	X
	
	

	2
	Airlines or lessors with a newer fleet

	CCM 6.18 and CCM 6.19
	For airlines or lessors with a newer fleet, the permanent withdrawal of non-compliant aircraft from use or the fleet may not be possible. Therefore, to avoid anticompetitive practices, airlines or lessors with a newer fleet should be entitled to permanently withdraw compliant aircraft (where it does not have appropriate non-compliant aircraft) from use or the fleet to meet such requirement of the technical screening criteria (and subject to the other requirements of the technical screening criteria). 

	X
	
	

	3
	New airline or lessor entrants 
	CCM 6.18 and CCM 6.19
	For new airline or lessor entrants, the permanent withdrawal of aircraft from use or the fleet would not be possible. Therefore, to avoid anticompetitive practices and encourage the early adoption of compliant aircraft, new airline or lessor entrants should be entitled to instead look to the ‘replacement ratio’ (from Section 3.21) for a specified period following the creation of the airline or lessor. Such period should be long enough to provide for the entrant to have aircraft in its fleet that it now wishes to withdraw from use or the fleet.  

	X
	
	

	4
	SAF option for lessors
	CCM 6.18 and CCM 6.19
	If an airline has provided confirmation to a lessor that it will provide relevant SAF usage information, or there is a requirement in the lease for the airline to meet SAF requirements under 6.19 (Passenger and freight air transport), then
both the airline and the lessor should be entitled to look to the provisions of 6.19 (Passenger and freight air transport) to ensure consistency, rather than the lessor separately looking to the provisions of 6.18 (Leasing of aircraft). This would appear to make most sense given that the lessor is in effect the financier of the airline in this scenario. 

	X
	
	

	5 
	Aircraft eligibility and its transfer 

	CCM 6.18 and CCM 6.19

	Where the ‘replacement ratio’ applies, an airline or lessor will be entitled to designate which of its compliant aircraft are deemed ‘eligible’ pursuant to such ratio. Such eligibility (or any proportion thereof where such ratio generates a fraction) should be transferable (including by sale of such eligibility or, in the alternative and where agreed, with the sale of such aircraft) at any time (including before and after application to a specific aircraft) to any other compliant aircraft, whether or not such other aircraft is within the fleet of such airline or lessor. 

	
	X
	

	6
	Aircraft engines and other parts 
	CCM 6.18 and CCM 6.19
	The financing or leasing of an aircraft engine or other aircraft part should be considered as ‘environmentally sustainable’ where, and for so long as, it is or could be installed on, or a spare for, an aircraft that is considered ‘environmentally sustainable’ pursuant to the requirements of 6.18 (Leasing of aircraft) or 6.19 (Passenger and freight air transport). Separately, the refurbishment or re-conditioning of existing aircraft parts should in itself be considered ‘environmentally sustainable’ as it is better for the environment than buying replacement aircraft parts. 

	
	X
	

	7
	Revenue for other related services for aircraft
	CCM 6.18 and CCM 6.19
	Revenue received in respect of the maintenance of aircraft, the supply of parts for aircraft, the management of aircraft, and other related services for aircraft, should all be considered ‘environmentally sustainable’ to the same extent as such aircraft or aircraft investment (or, as applicable, the revenue in respect of the same) is considered ‘environmentally sustainable’ where connection to such aircraft or aircraft investment can be shown. 

	
	X
	

	8
	Revenue in leasing and financing chains 
	CCM 6.18 and CCM 6.19
	Where any proportion of revenue under a lease is considered as ‘environmentally sustainable’ then the revenue in respect of any leasing or financing in the chain of transactions to such lease should also be considered to be ‘environmentally sustainable’ to the same extent and value. Similarly, where any proportion of revenue under a financing is considered as ‘environmentally sustainable’ then the revenue in respect of any financing in the chain of transactions to such financing should also be considered to be ‘environmentally sustainable’ to the same extent and value. 

	
	X
	

	9
	Financing of multiple aircraft 
	CCM 6.18 and CCM 6.19
	Where there is a financing of multiple aircraft, then such financing should be ‘environmentally sustainable’ in the same proportion as the value of the aircraft or aircraft parts that are ‘environmentally sustainable’ to the value of all aircraft or aircraft parts financed pursuant to such financing. 

	
	X
	

	10 
	Treatment of asset owning entities and ownership trusts 
	CCM 6.18 and CCM 6.19
	Any benefit relating to an aircraft or aircraft investment being deemed ‘environmentally sustainable’ should apply equally to an asset owning entity or ownership trust, including any special purpose vehicles, as it applies to the party with the economic interest in respect of such asset owning entity or ownership trust, or as the case may be, any member of its group, but without multiple claimants in respect of the same benefit.

	
	X
	

	11
	SAF ‘book and claim’
	CCM 6.19 
	As SAF is often purchased on a ‘book and claim’ basis, all such purchases should count towards ‘SAF used at the fleet level’ for the purposes of 6.19 (Passenger and freight air transport). 

	
	
	X

	12
	Airline SAF confirmation 
	CCM 6.19
	Any financier or lessor of an airline is entitled to rely on confirmations made to it by such airline in relation to SAF requirements under the technical screening criteria. 

	
	
	X

	13
	Permission for other types of SAF
	CCM 6.19
	Where a type of SAF is accepted by an internationally accepted SAF standard (e.g. Renewable Fuel Standard) but such type is not permitted by the ReFuelEU Aviation Regulation, consideration and guidance should be provided as to whether such type of SAF is accepted for the purposes of 6.19 (Passenger and freight air transport).

	
	
	X

	14
	Guidance on complex financing and leasing structures 
	CCM 6.18 and CCM 6.19
	Further guidance should be provided in respect of complex financing and leasing structures where the parties are unclear on the extent that such transactions are considered ‘environmentally sustainable’. Separately, a sale and leaseback transaction between an airline and a lessor could be considered as either 6.18 (Leasing of aircraft) or 6.19 (Passenger and freight air transport) from the perspective of the lessor and so the lessor should be entitled to decide which criteria should then apply. 

	
	
	X

	15
	Application of minimum social safeguards 

	CCM 6.18 and CCM 6.19
	The minimum social safeguards will apply to the lessor for 6.18 (Leasing of aircraft), and the airline for 6.19 (Passenger and freight air transport). 
	
	
	X

	16 
	Clarification of meaning of words or phrases used 
	CCM 6.18 and CCM 6.19
	Where a word or phrase is used in 6.18 (Leasing of aircraft) or 6.19 (Passenger and freight air transport) and it is considered helpful for further guidance as to its intended meaning, consideration and guidance should be provided. 

	
	
	X



This letter is intended to be an analytic document to consider how such matters might be addressed and is provided by the AWG for the purposes of industry consultation in the context of the tight timeline for submitting feedback. We would welcome the opportunity to discuss these matters with you in the scheduled calls.

Sincerely yours, 

[image: ]

Jeffrey Wool
secretary general 
Aviation Working Group



Annex



1. DAM 

In the EU institutional framework, the Council of Ministers and European Parliament are responsible for adopting legislation. They can, however, delegate to the Commission the power to adopt non-legislative acts, which do not need to undergo the full legislative process. The basis of this authority to delegate was enshrined in the Lisbon Treaty and, in particular, the Treaty on the Functioning of the European Union (TFEU) (Article 290).

In the context of the EU taxonomy, delegation to the Commission can be seen in the current text of the Taxonomy Regulation, which (amongst other things) delegates authority to the Commission to adopt technical screening criteria for determining the conditions under which a specific economic activity qualifies as contributing substantially to climate change mitigation (Article 10).  It also imposes certain limitation on how the Commission may adopt any such delegated act, including (i) requiring that the Commission consult with the Platform on any technical screening criteria, and (ii) provided that a delegated act will only enter into force if no objection has been expressed either by the European Parliament or by the Council within a period of four months of notification of that act to the European Parliament and the Council (Articles 10 and 23).

We are not aware of any sub-delegation of any such delegated authority to a third party by the Commission (and it may not be possible under the EU constitutional framework).  In certain circumstances, the Council of Ministers and European Parliament have elected to delegate authority to third party ‘private’ agencies (e.g. EBA, ESMA, EIOPA) to prepare technical standards to supplement other primary legislation, but that would require primary legislation from the Council of Ministers and European Parliament, and so may not be relevant or achievable in this context.

Given constitutional constraints, it may be challenging for the Commission to delegate authority to any kind of third party to amend the technical screening criteria, once published. An alternative approach might be to seek that the current taxonomy working group at the Commission delegate its authority to a particular Directorate-General (e.g. DG FISMA or DG Move) to develop and improve relevant technical screening criteria.  Under such an approach, from a constitutional perspective, the Commission would remain authorized under the delegated act to make future amendments to the technical screening criteria, however the specific Directorate-General might have more time (and, potentially, inclination) to develop the technical screening criteria to deal with practical issues.  However, even if the Commission were to accept such an approach (whether formally or informally), it may not remove many of the more formal procedural barriers to updating the technical screening criteria, including the procedural items outlined above (related to consultation with the Platform and presentation before the European Parliament) that are required under the terms of the EU Taxonomy regulation itself.

2. FAQ

An FAQ provided by the Commission is a guidance document, which, much like other quasi-legal instruments, including notices, communications, statements of administrative priorities, opinions, and recommendations, are EU ‘soft law’. As provided by Article 288 TFEU, they are not strictly legally binding. 

Soft law can however have some legal effect. The principles of legal certainty and legitimate expectation may mean that the EU institution that issued the guidance is bound to follow and apply it. It is therefore important to distinguish soft law’s lack of legally binding effect from its potential legal impact in practice. 

Recommendations are not intended to produce legally binding effect and do not create rights upon which individuals may rely before national courts. However, as decided in Grimaldi v Fonds des Maladies Professionnelles (Case C-322/88), national courts are bound to take recommendations into consideration when deciding disputes submitted to them, particularly where they cast light on the interpretation of national measures adopted in order to implement them or where they are designed to supplement binding provisions.
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