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Preface  
This Practitionersô Guide to the Cape Town Convention and the Aircraft Protocol (the 

ñGuideò) is the third in a series of guides addressing the practical issues arising in connection with 

the Cape Town Convention. It has been produced by the Legal Advisory Panel of the Aviation 

Working Group (the ñAWGò), which is comprised of leading practitioners of international aviation 

finance law who are listed below. One chief purpose of the Legal Advisory Panel is to provide 

thought and support to the AWG on the implementation and institutionalisation of the Cape Town 

Convention. The Legal Advisory Panel, along with the AWG, continues to be at the forefront of 

activity relating to legal issues arising under the Cape Town Convention. This Guide is being 

published in an electronic format (free of charge) so as to better serve the aviation finance 

community. As one of the main goals of this publication is to provide education about the Cape 

Town Convention and its usefulness in practice, the Legal Advisory Panel intends to regularly 

update this Guide so as to keep it current. This Guide is one of several initiatives established by the 

AWG in order to assist in the development, implementation and interpretation of the Cape Town 

Convention. The AWG has sponsored a partnership between the University of Cambridge Faculty 

of Law and the International Institute for the Unification of Private Law to establish the Cape Town 

Convention Academic Project (www.ctcap.org) which is designed to facilitate the academic study 

and assessment of the Cape Town Convention with a view towards enhancing the understanding 

and effective implementation of the treaty and advancing its aims. The main activities of the Cape 

Town Convention Academic Project are the establishment of a comprehensive database of primary 

and secondary materials on the Cape Town Convention, the creation of a journal (The Cape Town 

Convention Journal) publishing scholarly articles relating to the treaty, providing annotations to 

legal issues that arise in connection with interpreting the Cape Town Convention, providing 

academic conferences on the Cape Town Convention, providing instructional materials and 

providing economic assessments of its impact. Similarly, the AWG and the Legal Advisory Panel 

intend to make available regular reporting on, and analysis of, legal actions and administrative 

activity relating to the interpretation of and compliance with the Cape Town Convention in any of 

the ratifying jurisdictions so as to better inform the legal community and interested parties of these 

matters with the goal of better achieving uniform understanding of and compliance with the Cape 

Town Convention and its terms. On 29 February, 2020, AWG launched the Cape Town Convention 

Compliance Index (the ñCompliance Indexò).  The Compliance Index is a large-scale AWG project 

to assess and monitor going forward the compliance record of contracting states with the Cape 

Town Convention. It assigns a score and category of likelihood of compliance to each contracting 

state for which AWG has sufficient data (expected to be most, if not all, contracting states) that is 

available publicly. The scoring takes into account, among other factors, implementation of the Cape 

Town Convention by way of legislation, rules and regulations and practical application of the Cape 

Town Convention in a particular contracting state (including court decisions, administrative actions 

and general experience reported by practitioners).  These initiatives should be considered in 
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conjunction with this Guide so as to provide the most current and up to date thinking of the Legal 

Advisory Panel as well as the AWG on the important issues relating to the Cape Town Convention. 

The Official Commentary, Fourth Edition, prepared by Professor Sir Roy Goode and The Cape 

Town Convention Journal are two primary resources available to practitioners to better understand 

the underpinnings and purpose of the Cape Town Convention.  This Guide is intended as a 

supplement to those resources for the benefit of practitioners who seek education and guidance on 

the terms of the Cape Town Convention and its impact on aviation finance transactions, particularly 

as it relates to its scope of application, the constitution and registration of international interests, the 

effects of registration (priority) and the availability and practical application of the remedies 

available thereunder. This Guide is also intended to supplement, consolidate and update Volume 1 

(Contract Practices Under the Cape Town Convention) and Volume 2 (Advanced Contract and 

Opinion Practices Under the Cape Town Convention) of the Cape Town Paper Series (both 

previously prepared by the Legal Advisory Panel) and seeks to summarise key aspects of the 

Official Commentary, along with the various regulations and procedures relating to the Cape Town 

Convention which have heretofore been published, as well as the shared experiences of the Legal 

Advisory Panel, in order to provide specific guidance and thought on these and related topics to the 

wider aviation finance community. This Guide also highlights what the Legal Advisory Panel 

considers to be best practices under the Cape Town Convention, which practices will likely evolve 

over time as experience with the Cape Town Convention further develops. 

This Guide initially provides a summary of Cape Town Convention basics designed to provide 

practitioners with a brief primer on the requirements necessary to have an interest to which the Cape 

Town Convention applies. It also seeks to provide guidance in respect of the applicability of the 

Cape Town Convention in more complex circumstances such as in connection with multi-

jurisdictional transactions and transactions involving fractional interests and helicopters. This 

Guide then provides a summary of specific requirements of the International Registry and some of 

the issues encountered in connection with the registration of interests. Further, this Guide explores 

other interests arising under the Cape Town Convention and the impact of assignment and novation, 

as well as possible subordination, as they relate to specific international interests. It reviews the 

impact of the Cape Town Convention on aviation authorities generally and explores the concept of 

ñentry pointsò. Finally, it provides a summary of remedies available under the Cape Town 

Convention and their practical application. 

Although the entire Legal Advisory Panel provided input and participated in the completion of 

this Guide, its primary authors consisted of a subgroup chaired by Dean Gerber, formerly of Vedder 

Price (Chicago) (and now General Counsel at ORIX Aviation in Dublin) and included Catherine 

Duffy of A&L Goodbody (Dublin), Frank Polk of McAfee & Taft (Oklahoma City), Donald Gray 

of Blake, Cassels and Graydon LLP (Toronto), John Pritchard of Holland & Knight (New York), 

William Piels of Holland & Knight (San Francisco), Carrie Friesen-Meyers formerly of Holland & 

Knight (San Francisco), Carlos Sierra of Abogados Sierra (Mexico City), Ken Basch of Basch & 
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Rameh (Sao Paulo) (and current Chair of the Legal Advisory Panel), Kenneth Gray of Norton Rose 

Fulbright (London), Phil Durham of Holland & Knight (New York), Mark Lessard of Pillsbury 

(New York) and Alyssa Vazquez of Norton Rose Fulbright (New York). Also contributing and 

providing invaluable insight and support for this Guide was Rob Cowan, Managing Director of the 

International Registry and Jeffrey Wool, Secretary General of the Aviation Working Group. 
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I. Introduction to the Cape Town C onvention  
On November 16, 2001, at the conclusion of a diplomatic conference held in Cape Town, South 

Africa, 53 countries from around the world supported the adoption of two documents, namely the 

Convention on International Interests in Mobile Equipment (the ñConventionò) and an associated 

Protocol to the Convention on Matters Specific to Aircraft Equipment (the ñProtocolò). Since the 

adoption of the Convention, along with the Protocol (herein collectively referred to as the ñCape 

Town Conventionò), a substantial majority of leading aviation countries have ratified or acceded 

to the Cape Town Convention (the countries which have properly ratified or acceded to the Cape 

Town Convention are referred to as ñContracting Statesò).1 Central to the purpose of the Cape 

Town Convention is the enhancement and harmonisation of private laws in respect of the financing, 

leasing and sale of mobile equipment. The Cape Town Convention is intended to give parties 

involved in such transactions greater confidence and predictability, principally through the 

establishment of a uniform set of rules guiding the constitution, protection, prioritisation, and 

enforcement of certain rights in aircraft, aircraft engines and helicopters (referred to in the Cape 

Town Convention as ñaircraft objectsò). It alters the rules governing aircraft sales, leases and 

financing by establishing a new international framework and providing for the creation of an 

International Registry (the ñInternational Registryò) supervised by the International Civil 

Aviation Organization (ñICAOò).2 The intent of the Cape Town Convention is to establish primacy 

as regards matters within its scope relating to the creation, enforcement, perfection and priority of 

interests in aircraft objects. As such, to the extent applicable, it supersedes the Convention on the 

International Recognition of Rights in Aircraft signed in Geneva on June 19, 1948 (the ñGeneva 

Conventionò).3 

An official commentary relating to the Cape Town Convention was written by Professor Sir 

Roy Goode CBE, QC, Emeritus Professor of Law at the University of Oxford, to provide an 

authoritative guide for users, governments and courts.4  The Official Commentary was mandated to 

____________________________________ 

 
1 The Convention and the Protocol entered into force on March 1, 2006 (which corresponds to the first day of the month following expiration of three 

months after the deposit of the eighth instrument of ratification or accession, as required by the Protocol). See Article 49(1) of the Convention and 

Article XXVIII(1) of the Protocol. For updated information and status concerning country ratification, visit the International Institute for the Unification of 

Private Law (ñUnidroitò) website at unidroit.org/status-2001capetown.  

2 ICAO was appointed as the ñSupervisory Authorityò pursuant to Article 17(2)(d) of the Convention and Article XVIII of the Protocol. The Supervisory 

Authority is tasked with, among other things, the establishment of the International Registry and the publication of regulations dealing with the International 

Registryôs operation. ICAO has recently published the Regulations and Procedures for the International Registry, Eighth Edition (2019) (the Regulations 

shall be referred to herein as the ñCape Town Regulationsò, and the Procedures shall be referred to herein as the ñCape Town Proceduresò) which 

can be located at www.internationalregistry.aero/ir-web/downloadDocument?locale=en&pageSubTitle=-%20Documentation%20English. 

3 The Cape Town Convention only supersedes the Geneva Convention as regards matters within its scope. With respect to rights or interests not covered 

or affected by the Cape Town Convention, the Geneva Convention remains applicable. Article XXIII of the Protocol. Although beyond the scope of this 

Guide, when dealing with Contracting States which are parties to both instruments, it is prudent not to neglect Geneva Convention considerations. See 

Section III.H. 

4 Sir Roy Goode, Official Commentary (Unidroit Fourth ed. 2019) (hereinafter ñGOODEò or the ñOfficial Commentaryò). The Official Commentary is the 

fourth edition of the commentary prepared by Professor Goode pursuant to a resolution adopted at the Diplomatic Convention that concurrently adopted 

the Cape Town Convention. The Official Commentary was revised several times, in part, in order to take account of the experiences of practitioners and 

the operation of the International Registry during the years following entry into force of the Cape Town Convention and addresses many of the issues 
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be prepared in connection with the initial adoption of the Cape Town Convention5 and is a critical 

resource for understanding the intent and purpose of the Cape Town Convention and while it is in 

no way binding on national courts, it remains the most authoritative guide on the terms and 

conditions of the Cape Town Convention. Sir Roy Goodeôs contribution towards the advancement 

of these aims cannot be overstated and the entire aviation finance community is greatly indebted to 

him for his careful, deliberate, comprehensive and thoughtful approach to the preparation of the 

Official Commentary. 

II. Convention Basics  
The initial step in any Cape Town Convention analysis is to determine whether the specific 

rights created in a transaction fall within its scope.6 To assist practitioners in this analysis, this 

section will provide a foundation of the basic structural aspects of the Cape Town Convention, 

including (i) principles of interpretation, (ii) the specific items of equipment subject to the Cape 

Town Convention, (iii) the categories of transactions involving such aircraft objects for which 

benefits may be claimed under the Cape Town Convention, and (iv) the various rules and 

regulations relating to registrable interests and the priority thereof under the Cape Town 

Convention. 

A. Principles of Interpretation  

The Convention, together with the Protocol, is intended to establish a regime of interests in 

aircraft objects that is applied uniformly in various contracting states, with variations among them 

available solely through explicit, transparent elections (or declarations) to ñopt inò or ñopt outò of 

certain of its provisions.  In order to achieve the goal of uniformity, the Cape Town Convention 

establishes its own sui generis set of interests and corresponding definitions.  The interests 

established by the Cape Town Convention have national law counterparts in many jurisdictions, 

and almost every transaction that falls within the scope of the Cape Town Convention will result in 

some overlapping treatment under the applicable national law which may be consistent with or 

different from the treatment under the Cape Town Convention.  But national law has no bearing on 

whether a transaction falls within or outside the scope of the Cape Town Convention, or on how the 

Cape Town Convention should be applied and interpreted with respect to the interests it creates. 

____________________________________ 

 
arising during such period (and remains an essential source of interpretation and guidance in respect of the Cape Town Convention). For further 

clarification and commentary on the Convention, the Cape Town Convention Academic Project publishes annotations to the Official Commentary which 

provide another authoritative source for those seeking to understand and interpret the Convention. These annotations can be found on the Cape Town 

Convention Academic Project website (www.ctcap.org). 

5  See Resolution 5 of the Diplomatic Conference to adopt Convention and Aircraft Protocol opened in Cape Town on 29 October 2001 under the joint 

auspices of UNIDROIT and ICAO at the invitation of the Government of South Africa, as adopted on 16 November 2001. 

6 It is important to recognize that this clause needs to be considered in conjunction with Section III.A. (Sphere of Application and Connecting Factors) in 

order to determine whether a particular transaction or fact pattern falls within the scope of the Cape Town Convention. 
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Whenever a matter is expressly addressed by the terms of the Cape Town Convention, those 

terms govern, using the plain meaning of the operative text.  In a number of cases, however, the 

Cape Town Convention refers expressly to ñapplicable lawò, and in those instances the national law 

that is applicable to the circumstances, applying a conflict of laws analysis, will govern.  Some 

matters will fall into a ñgapò between an express treatment under the Cape Town Convention and 

an express reference to applicable law.  The Cape Town Convention provides that any such matters 

are to be settled in accordance with the general principles on which the Cape Town Convention is 

based.  And, it is only when the general principles of the Cape Town Convention fail to yield an 

outcome that a matter, not otherwise explicitly designated as being governed by applicable law, 

would be regarded as falling back to applicable law for analysis.7 

B. Aircraft Objects  

The Cape Town Convention applies to airframes, aircraft engines and helicopters which 

constitute ñaircraft objects.ò8 The three categories of aircraft objects are specifically described as 

follows: 

(i) ñairframesò that are type-certified to transport at least eight (8) persons including crew 

or goods in excess of 2,750 kilograms;9 

(ii)  ñaircraft enginesò having at least 1,750 pounds of thrust if jet propulsion powered or at 

least 550 rated take-off shaft horsepower if turbine-powered or piston-powered;10 and 

(iii)  ñhelicoptersò that are type certified to transport at least five (5) persons including crew 

or goods in excess of 450 kilograms.11 

____________________________________ 

 
7  In an important article authored by Jeffrey Wool and Andrej Jonovic, they explored the concept of gap-filling and provided useful analysis to practitioners. 

Specifically, they suggested that: 

(I) There should be a strong presumption on the enforceability of contract provisions even when the Convention is silent on a topic (the ñparty 

autonomy principleò); 

(II) Terms should be implied, when needed, that enhance transactional predictability and reflect international best practices in asset-based 

financing and leasing (the ñasset-based financing and leasing principleò); 

(III) Terms should be implied, when needed, to provide further details related to the sui generis concepts and their legal implications (the ñsui 

generis concept principleò); and 

(IV) Governments may not impose conditions on or take action that would adversely affect basic CTC rights, including, without restriction, on 

matters on which the CTC is silent (the ñno adverse effect principleò).   

Jeffrey Wool and Andrej Jonovic, óThe Relationship Between Transnational Commercial Law Treaties and National Law: A Framework as Applied to the 

Cape Town Conventionô (2013) 2 Cape Town Convention Journal 65, 74ï75. 

8 Articles I(2)(c) and II(1) of the Protocol.  Note that ñaircraftò is not included in the definition of ñaircraft objectò although an aircraft itself would be composed 

of aircraft objects.  Article I(2)(a) of the Protocol defines ñaircraftò as ñ. . . either airframes with aircraft engines installed thereon or helicoptersò. 

9 Article I(2)(e) of the Protocol. 

10 Article I(2)(b) of the Protocol. 

11 Article I(2)(l) of the Protocol. 
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Each of the foregoing includes all installed, incorporated or attached accessories, parts and 

equipment (in the case of airframes, other than aircraft engines; and in the case of helicopters, 

including rotors) and all data, manuals and records relating thereto.12 Aircraft engines (with the 

exception of helicopter engines which have a different treatment depending upon whether they are 

installed at the time an interest is created in such engine)13 are treated as distinct aircraft objects 

separate from airframes because they are highly valuable, independent units that are increasingly 

bought, sold, leased and financed separately from the specific airframes on which such engines may 

be installed from time to time.14 As such, the Protocol specifically provides that ownership of, or an 

interest in, any such aircraft engine shall not be affected by its installation on or removal from an 

airframe.15 In contrast to aircraft engines, the Protocol does not treat propellers or spare parts as 

separate and distinct aircraft objects eligible for treaty benefits.16 

Practice Note: [ŀǊƎŜǊ ǳƴƳŀƴƴŜŘ ŀƛǊŎǊŀŦǘ ǎȅǎǘŜƳǎ όά¦!{έ ƻǊ ŘǊƻƴŜǎύ ƳŜŜǘƛƴƎ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ǘƻ 

ǉǳŀƭƛŦȅ ŀǎ ŀƴ άŀƛǊŦǊŀƳŜέΣ ƴŀƳŜƭȅ ǘƘŜȅ ŀǊŜ ǘȅǇŜ-certified to transport goods in excess of 2,750 kilograms, would be covered 

by the Cape Town Convention and treated as aircraft objects. 

C. Internation al Interests and Contracts of Sale  

Central to the purpose of the Cape Town Convention is the creation of the International 

Registry for the registration of ñinternational interestsò relating to aircraft objects. All interests 

created by or constituting security agreements, lease agreements and title reservation agreements 

relating to uniquely identifiable aircraft objects (known as ñinternational interestsò)17 may be 

recorded on the International Registry by reference to the manufacturerôs name, generic model 

designation and serial number with respect to such aircraft object.18 Subject to certain declared 

super-priorities relating to non-consensual rights or interests (such as mechanics liens or liens 

____________________________________ 

 
12 Articles I(2)(b), I(2)(e) and I(2)(l) of the Protocol. See Section III.F. herein for a discussion on accessions to an aircraft object. 

13 See Section III.E. herein for a discussion regarding the treatment of helicopter engines. 

14 A number of jurisdictions have traditionally treated aircraft engines as accessories or accessions which become part of the airframe on which they are 

installed at any given time (in these jurisdictions, an aircraft engine is treated similar to any other part installed on or removed from an airframe). Financiers 

have typically addressed this issue (to the extent possible) by utilizing a ñrecognition of rightsò arrangement amongst all of the owners and financiers of 

similar engines and compatible airframes, which generally provides for an explicit recognition of rights in specific engines among the potentially competing 

parties. The treatment of aircraft engines under the Cape Town Convention is intended to obviate the need for such arrangements. Helicopter engines 

(when installed), however, are treated differently, which could require a recognition of rights arrangement should the engine financier wish to protect its 

interest in such engine (see Section III.E. herein). 

15 Article XIV(3) of the Protocol. 

16 Aircraft objects are defined in the Protocol as including all components, but such components have no separate status under the Cape Town Convention 

and rights in them remain governed by applicable law. The Convention provides that any pre-existing rights or interests in any such component (other 

than an aircraft object) are not lost by installation of the component on an aircraft object if, under the applicable law, those rights would continue to exist 

after installation. However, if under applicable law a doctrine of accession applies to vest title in installed items not constituting an aircraft object, such 

as engine modules, in the owner of such aircraft object, any pre-existing rights or interests in such items would be lost upon installation. See Article 29(7) 

of the Convention and GOODE at para. 2.227 (Unidroit 2019) and Section III.F. herein. 

17 International interests may be either current or prospective. Articles 1(o) and 1(y) of the Convention. For a discussion on prospective international 

interests, see Section II.J. herein. 

18 Article VII of the Protocol. 
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arising due to unpaid air navigation charges)19, such interests are accorded priority based upon the 

order of registration.20 The Protocol extends certain provisions of the Convention to outright sales, 

enabling buyers to avail themselves of the registration facilities and priority provisions thereof.21 

Failure to register an international interest renders such unregistered international interest junior to 

competing registered interests even if the unregistered interest was known to the holder of any 

registered interests at the time of such registration.22 Similarly, the purchaser of an aircraft object 

takes its interest in such equipment subject to all interests of record on the International Registry.23 

The registration system is intended to be wholly automated and operative twenty-four hours a day, 

seven days a week, such that it may be searched at any time to determine the existence of interests 

related to specific aircraft objects.24 

To constitute an ñinternational interestò under the Cape Town Convention, such interest must 

relate to an aircraft object and be: 

(i) granted by a chargor under a security agreement;25 

Practice Note: ! άǎŜŎǳǊƛǘȅ ŀƎǊŜŜƳŜƴǘέ ƛǎ ŘŜŦƛƴŜŘ ŀǎ ŀƴ ŀƎǊŜŜƳŜƴǘ ōȅ ǿƘƛŎƘ ŀ ŎƘŀǊƎƻǊ ƎǊŀƴǘǎ ƻǊ ŀƎǊŜŜǎ ǘƻ ƎǊŀƴǘ ǘƻ ŀ 

chargee an interest (including an ownership interest) in or over an aircraft object to secure the performance of any existing 

or future obligation of the chargor or a third person.26 A security agreement can take the form of a security transfer of 

ownership, a charge which binds the object but leaves ownership with the debtor and a contractual lien in which the object 

is delivered to the creditor not initially as security but for some other purpose, such as storage or repair so that the 

contractual provision secures future obligations.27 Although a security instrument created over an aircraft object in 

ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ŀǇǇƭƛŎŀōƭŜ ŘƻƳŜǎǘƛŎ ƭŀǿ ǿƛƭƭ όǘƻ ǘƘŜ ŜȄǘŜƴǘ ǘƘŀǘ ǘƘŜ /ŀǇŜ ¢ƻǿƴ /ƻƴǾŜƴǘƛƻƴ ŀǇǇƭƛŜǎύ ƛƴŜǾƛǘŀōƭȅ ōŜ ŀ άǎŜŎǳǊƛǘȅ 

ŀƎǊŜŜƳŜƴǘέΣ ŀƴȅ ŀƎǊŜŜƳŜƴǘ ǿƘƛŎƘ ŎƻƳǇƭƛŜǎ ǿƛǘƘ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ŀƴŘ ǘƘŜ ƻǘƘŜǊ ǊŜƭŜǾŀƴǘ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ /ŀǇŜ ¢ƻǿƴ 

Convention will also qualify as a security agreement, even if it is ineffective under the relevant applicable law to create 

____________________________________ 

 
19 Such non-consensual rights or interests may be accorded priority without registration if covered by a declaration by a Contracting State under 

Article 39(1)(a). See Section II.H herein. 

20 Article 29(1) of the Convention. Registration with the International Registry has no effect on the registration of aircraft for nationality purposes under the 

Chicago Convention, which would continue to apply. 

21 Article III of the Protocol. While outright sales are not themselves international interests, their inclusion in the Convention allows parties to take advantage 

of the registration system to facilitate the protection and priority of outright buyers. See Article 29(3) of the Convention, Article XIV(2) of the Protocol, and 

GOODE at para. 5.74 (Unidroit 2019). Like an international interest, the Protocol provides for a sui generis sale which for the most part is not dependent 

upon or derived from national law and therefore avoids the need for any reference to the lex situs to determine the validity of any sale of an aircraft 

object. 

22 Article 29(2) of the Convention. 

23 Article XIV(2) of the Protocol. 

24 Article XX(4) of the Protocol. 

25 Article 2(2)(a) of the Convention. 

26 Article 1(ii) of the Convention. 

27 Non-consensual rights or interests (such as mechanics liens) do not fall within the definition of a security interest and are dealt with separately, specifically 

in Articles 39 and 40 of the Convention. See Section II.H. herein. 
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security over that object (for example by reason of non-registration, failure to pay a tax or failure to comply with any other 

local law formality).     

Lǘ ƛǎ ƻŦǘŜƴ ǘŜƳǇǘƛƴƎ ŦƻǊ ǇǊŀŎǘƛǘƛƻƴŜǊǎ ǘƻ ƛƴŎƭǳŘŜ ŀ ǊŜŦŜǊŜƴŎŜ ǘƻ άƛƴǘŜǊƴŀǘƛƻƴŀƭ ƛƴǘŜǊŜǎǘέ ƛƴ ǘƘŜ ŀŎǘǳŀƭ ƎǊŀƴǘƛƴƎ ŎƭŀǳǎŜ ƻŦ 

ŀ ǎŜŎǳǊƛǘȅ ŀƎǊŜŜƳŜƴǘ όƛƴ ŜŦŦŜŎǘ ǎǳƎƎŜǎǘƛƴƎ ǘƘŀǘ ǘƘŜ ŘŜōǘƻǊ Ŏŀƴ άƎǊŀƴǘέ ŀƴ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƛƴǘŜǊŜǎǘ ƻƴ ŀƴ ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘύ. This 

practice is unnecessary and without effect as the eligibility of a security agreement to qualify as an international interest 

ǊŜǉǳƛǊŜǎ ƻƴƭȅ ǘƘŀǘ ǘƘŜ ǎǇŜŎƛŦƛŎ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ōŜ ǎŀǘƛǎŦƛŜŘ όŀƴŘ ǘƘŜ ǇŀǊǘƛŜǎΩ ŘŜǎƛƎƴŀǘƛƻƴ ƻǊ ƎǊŀƴǘ ƻŦ ŀƴ 

interest as such or expression of intent with respect thereto should not impact any such analysis). If the parties nonetheless 

wish to evidence their intention to create an eligible international interest, a better approach is to merely add the phrase 

άǘƘŜǊŜōȅ ŎƻƴǎǘƛǘǳǘƛƴƎ ŀƴ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƛƴǘŜǊŜǎǘέ ŀǘ ǘƘŜ ŜƴŘ ƻŦ ǘƘŜ ƎǊŀƴǘƛƴƎ ŎƭŀǳǎŜΦ 

(ii)  vested in a person who is a conditional seller under a title reservation agreement;28 or 

Practice Note: ! άǘƛǘƭŜ ǊŜǎŜǊǾŀǘƛƻƴ ŀƎǊŜŜƳŜƴǘέ όƻŦǘŜƴ ŎŀƭƭŜŘ ŀ ŎƻƴŘƛǘƛƻƴŀƭ ǎŀƭŜ ŀƎǊŜŜƳŜƴǘ) is defined as an agreement 

for the sale of an aircraft object on terms that ownership does not pass until fulfilment of the condition or conditions stated 

in the agreement.29 

(iii)  vested in a person who is a lessor under a leasing agreement.30 

Practice Note: ! άƭŜŀǎƛƴƎ ŀƎǊŜŜƳŜƴǘέ ƛǎ ŘŜŦƛƴŜŘ ŀǎ ŀƴ ŀƎǊŜŜƳŜƴǘ ōȅ ǿƘƛŎƘ ƻƴŜ ǇŜǊǎƻƴ όǘƘŜ ƭŜǎǎƻǊύ ƎǊŀƴǘǎ ŀ ǊƛƎƘǘ ǘƻ 

possession or control of an aircraft object (with or without an option to purchase) to another person (the lessee) in return 

for a rental or other payment.31 ! ƭŜŀǎƛƴƎ ŀƎǊŜŜƳŜƴǘ Ƴǳǎǘ ōŜ ŘƛǎǘƛƴƎǳƛǎƘŜŘ ŦǊƻƳ ŀ άǿŜǘ ƭŜŀǎŜέ ǳƴŘŜǊ ǿƘƛŎƘ ǇƻǎǎŜǎǎƛƻƴ ƻǊ 

control is retained by the lessor. An agreement of this kind is not a leasing agreement, but rather simply a contract, and as 

such it follows that a wet lease does not create an international interest. 

Whether an interest falls within one of the three intentionally broad categories specified above 

(which are meant to capture most forms of leasehold, security interest and financing vehicles, 

regardless of how national law systems may categorise them) is determined by applying the Cape 

Town Conventionôs own definitions and autonomous rules of interpretation, and not by reference 

to national law.32 Hence, the initial characterisation of whether the interest constitutes an 

ñinternational interestò is prescribed by the Cape Town Convention itself.33 This is an important 

consideration as certain jurisdictions, on the basis of applicable national law, may not recognise 

some or all of these types of arrangements. By virtue of the application of the Convention definitions 

(without regard to national law), the transaction would nonetheless fall within the Convention (and 

____________________________________ 

 
28 Article 2(2)(b) of the Convention. 

29 Article 1(ll) of the Convention. 

30 Article 2(2)(c) of the Convention. 

31 Article 1(q) of the Convention. 

32 GOODE at para. 2.63 (Unidroit 2019). 

33 See Section III.C. herein for a discussion on the characterisation of an interest under applicable law. 
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by extension, would be recognised by the applicable Contracting State). That said, the mere fact 

that national law would characterise an agreement as falling within one of these specific categories 

would be insufficient to give rise to an international interest if such agreement would not otherwise 

qualify as an international interest under the Cape Town Convention. 

Example 1: A consignment of goods to a retailer for sale would be outside the scope of the Cape Town Convention 

even if, under the applicable law, it were to be characterised or treated in a manner consistent with a secured transaction 

or a lease because it does not fall within one of the three Convention categories.34 

Example 2: Owner leases an aircraft object to Lessee pursuant to a lease agreement. The lease agreement contains a 

purchase option at the end of the lease term whereby Lessee can acquire the ownership interest to the aircraft object for a 

nominal sum. Under applicable local law, the transaction would, at the outset, be characterised as a disguised sale to Lessee 

with a corresponding security interest granted in favour of Owner. Notwithstanding the local law characterisation, the 

Convention will apply its own, autonomous definitions to the interests it creates, and under the definitions found in the 

/ƻƴǾŜƴǘƛƻƴ ǘƘƛǎ ŀƎǊŜŜƳŜƴǘ ǿƻǳƭŘ ŎƻƴǎǘƛǘǳǘŜ ōƻǘƘ ŀ άƭŜŀǎƛƴƎ ŀƎǊŜŜƳŜƴǘέ ŀƴŘ ŀ άǇǊƻǎǇŜŎǘƛǾŜ ǎŀƭŜέΣ ōǳǘ ƛǘ ǿƻǳƭŘ ƴƻǘ 

constitute either a security agreement, a contract of sale or a present sale. 

Example 3: Owner is organised and based in a Contracting State. Owner grants a security interest in favour of Lender 

in an aircraft object to secure performance by Owner of a loan made by Lender to Owner in order to permit Owner to 

ŀŎǉǳƛǊŜ ǎǳŎƘ ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘΦ ¦ƴŘŜǊ ǘƘŜ ƭƻŎŀƭ ƭŀǿ ƻŦ hǿƴŜǊΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴΣ ǘƘŜ ƎǊŀƴǘ ƻŦ ǎŜŎǳǊƛǘȅ ƻŦ ǘƘƛǎ ǘȅǇŜ ƛǎ ƴƻǘ ǊŜŎƻƎƴƛǎed 

and has no legal effect. Notwithstanding this, the agreement would nonetheless constitute a security agreement for 

purposes of the Convention.  

In addition to security agreements, title reservation agreements and leasing agreements, certain 

provisions of the Convention have been extended to include outright sales of aircraft objects, which 

are referred to as a ñsaleò and the related agreement, a ñcontract of saleò.35 

Practice Note: ! άŎƻƴǘǊŀŎǘ ƻŦ ǎŀƭŜέ ƛǎ ŘŜŦƛƴŜŘ ŀǎ ŀ ŎƻƴǘǊŀŎǘ ŦƻǊ ǘƘŜ ǎŀƭŜ ƻŦ ŀƴ ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘ ōȅ ŀ ǎŜƭƭŜǊ ǘƻ ŀ ōǳȅŜǊ όōǳǘ 

which is not one of the three agreements referred to above otherwise constituting an international interest).36 For purposes 

of the Convention, it is important to distinguish a contract of sale, which is an agreement to sell, from a sale, which is the 

actual transfeǊ ƻŦ ƻǿƴŜǊǎƘƛǇ ǇǳǊǎǳŀƴǘ ǘƻ ŀ ŎƻƴǘǊŀŎǘ ƻŦ ǎŀƭŜΦ !ƴȅ ǊŜŦŜǊŜƴŎŜ ƛƴ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ǘƻ ŀƴ άŀƎǊŜŜƳŜƴǘ ǘƻ ǎŜƭƭέ ǎƘŀƭƭΣ 

ǘƻ ǘƘŜ ŜȄǘŜƴǘ ŀǇǇƭƛŎŀōƭŜΣ ōŜ ŎƻƴǎƛŘŜǊŜŘ ŀ ǊŜŦŜǊŜƴŎŜ ǘƻ ǘƘŜ άŎƻƴǘǊŀŎǘ ƻŦ ǎŀƭŜέ όŀƴŘ ŀƴȅ ǊŜƭŀǘŜŘ ǊŜŦŜǊŜƴŎŜ ǘƻ άƛƴǘŜǊƴŀǘƛƻƴŀƭ 

ƛƴǘŜǊŜǎǘέ ƛǎ ǘƻ ōŜ ŎƻƴǎƛŘŜǊŜŘ ŀ ǊŜŦŜǊŜƴŎŜ ǘƻ ǘƘŜ ŀŎǘǳŀƭ άǎŀƭŜέ ŀƴŘ ǘƘŜ ŀǇǇƭƛŎŀōƭŜ ƛƴǎǘǊǳƳŜƴǘ ƻǊ ŀƎǊŜŜƳŜƴǘ ǇǳǊǎǳŀƴǘ ǘƻ ǿƘƛŎƘ 

such sale is effected).  Sales must be for value (that is, a price but not necessarily a monetary price) to be covered by the 

____________________________________ 

 
34 GOODE at para. 2.63 (Unidroit 2019). 

35 Article III of the Protocol. 

36 Article 1(g) of the Convention. 
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Convention and the transfer for value must be pursuant to the contract of sale (so gifts would not be registrable sales) 

although any form of value suffices, including an exchange or barter.37 

The definition of ñcontract of saleò specifically excludes any agreement that would otherwise 

constitute an international interest. For example, a conditional sale agreement would qualify as an 

international interest on the basis that it is a ñtitle reservation agreementò; therefore, it would not 

constitute a contract of sale under the Cape Town Convention. Similarly, a lease would qualify as 

an international interest on the basis that it is a ñleasing agreementò and would not be a contract of 

sale even if it contains a purchase option for a nominal amount.38 However, if by virtue of the 

buyerôs completion of payment and fulfilment of other title transfer provisions under a title 

reservation agreement and the lesseeôs exercise of an option to purchase in a lease, the seller or 

lessor delivers a bill of sale in respect of the applicable aircraft object, such bill of sale would be 

considered a contract of sale and simultaneously a sale under that contract.39 

Example: Buyer and Seller enter into a sale agreement with respect to multiple aircraft objects pursuant to which 

Seller will transfer title to Buyer upon delivery of the purchase price and other documentary closing conditions in exchange 

for delivery of a bill of sale with respect to each aircraft object.  Under the Convention, the sale agreement would constitute 

ŀ άŎƻƴǘǊŀŎǘ ƻŦ ǎŀƭŜέΣ ōǳǘ ŘŜƭƛǾŜǊȅ ƻŦ ǘƘŜ ōƛƭƭ ƻŦ ǎŀƭŜ ƛǘǎŜƭŦ ǿƻǳƭŘ ǉǳŀƭƛŦȅ ŀǎ ŀ άǎŀƭŜέ ŀƴŘ ǘƘǳǎ ōŜ ǊŜƎƛǎǘǊŀōƭŜ ŀǘ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ 

Registry at such time (although the parties to the sale agreement could, upon entering into the sale agreement and subject 

to satisfaction of the other reqǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘŜ /ŀǇŜ ¢ƻǿƴ /ƻƴǾŜƴǘƛƻƴΣ ǊŜƎƛǎǘŜǊ ŀ άǇǊƻǎǇŜŎǘƛǾŜ ǎŀƭŜέ ƻƴ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ 

Registry).   

A mere agreement to sell which complies with Article V of the Protocol is sufficient to 

constitute a contract of sale as well as a registrable prospective sale.40 An agreement which is a 

contract effecting the outright sale of the applicable aircraft object in which the sellerôs interest 

immediately passes to the buyer is a registrable sale.41  Where the effect of the contract is to transfer 

ownership without further conditions having to be satisfied it also constitutes a sale. However, 

contracts of sale are not confined to contracts under which ownership passes to the buyer when the 

contract is made.42  Contracts of sale are not as such regulated by the Convention at all, but 

formalities are prescribed for them by Article V of the Protocol, which parallels the provisions of 

____________________________________ 

 
37  GOODE at para. 2.276 (Unidroit 2019). 

38 GOODE at para. 2.63 (Unidroit 2019). The inclusion of a purchase option could nonetheless be registrable at the International Registry as a ñprospective 

saleò (See Section II.I herein) 

39 GOODE at para. 4.43 (Unidroit 2019). 

40 See Section II.J. herein. 

41   In general, a bill of sale would give rise to a registrable interest whereas a purchase and sale agreement governing the delivery of such bill of sale would 

not (although in such a case, the purchase and sale agreement may give rise to a registrable prospective sale). 

42  There are many contracts of sale in which there is no reservation of title but the transfer of ownership is dependent on the fulfilment of conditions specified 

by the general law, for example, that where the goods referred to in the contract are not identified at the time of the contract and identification depends 

on some act of allocation (appropriation) by the seller or buyer ownership passes only when that act is performed. Until then there is merely a contract 

of sale, but once ownership has been transferred pursuant to the contract there is a sale. GOODE at para 4.16 (Unidroit 2019). 
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Article 7 of the Convention relating to agreements creating or providing for an international interest.  

The extension of the Cape Town Convention to cover sales of this type enables buyers to obtain the 

benefit of the registration system and the related priority rules and avoids any lex situs problems 

relating to the transfer.43 Although the International Registry is not, per se, a title registry, the 

inclusion of contracts of sale has the added benefit of providing, over time, a searchable listing 

giving notice of the various title transfers of the relevant aircraft object over the course of its life 

(assuming, of course, that each such transfer falls within the scope of the Cape Town Convention 

and all registrations relating to each title transfer shall have been made with the International 

Registry). 

Recognising the realities of aviation finance transactions, the Cape Town Convention 

specifically provides that a person may enter into an agreement, or register an interest, in an agency, 

trust or other representative capacity and in these cases that person is entitled to assert rights and 

interests under the Convention. This effectively allows for the continued use of agent banks, owner 

trustees and collateral/security trustees.44  However, this accommodation and the fact that title to 

many aircraft is held in a trust and transfers of the applicable aircraft objects are often effected 

through assignments and/or outright transfers of the beneficial interest in the applicable trust, do 

not, by themselves, impact the intended mechanisms and underpinnings of the Cape Town 

Convention. The beneficial interest created under the applicable trust and the transfers of such 

beneficial interests, whether by way of security, sale or otherwise, do not themselves fall within the 

Convention or the Protocol.45 

Practice Note.  Practitioners are urged to avoid making registrations in respect of any beneficial interest transfers, 

whether by way of security, sale or otherwise, as they create unnecessary confusion to third parties (as such transfers would 

unavoidably be referred to ŀǎ άƛƴǘŜǊƴŀǘƛƻƴŀƭ ƛƴǘŜǊŜǎǘǎέ ƻƴ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ wŜƎƛǎǘǊȅύ ŀƴŘ ǎǳŎƘ ǘǊŀƴǎŦŜǊǎ ƘŀǾŜ ƴƻ ŜŦŦŜŎǘ ǳƴŘŜǊ 

the Cape Town Convention. 

D. Formal Requirements for an International Interest and 

Contract of Sale  

An international interest (security agreement, title reservation agreement or leasing agreement) 

or contract of sale must meet certain formalities in order to be validly constituted for purposes of 

the Cape Town Convention, namely: 

____________________________________ 

 
43 Like an international interest and an assignment of an international interest under the Cape Town Convention, the provisions relating to a contract of 

sale provide for a sui generis sale which is not dependent upon or derived from national law and thus avoids the need for any reference to the lex situs 

of the applicable aircraft object. GOODE at para. 3.20 (Unidroit 2019). 

44 See Section IV.C. herein. 

45  GOODE at para. 3.83 (Unidroit 2019). 
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(i) it must be in writing;46 

(ii)  it must relate to an aircraft object of which the chargor, conditional seller, lessor or seller, 

as applicable, has the power to dispose;47 

(iii)  it must describe the applicable aircraft object by manufacturerôs serial number, name of 

manufacturer and generic model designation;48 and 

(iv) in the case of a security agreement, it must enable the secured obligations to be 

determined (although the agreement need not state a sum or maximum sum secured).49 

The creation of the international interest (including, for this purpose, a sale) is determined by 

the Cape Town Convention, and not by national law.50 Thus, an international interest comes into 

existence when the above conditions are met, even if (i) these conditions would not be sufficient to 

create a lease, security interest, conditional sale or sale under otherwise applicable national law or 

if the international interest is of a kind not known under such national law51, and (ii) the rules of 

private international law of the applicable Contracting State would otherwise lead to the application 

of the law of a non-Contracting State.52 No other condition (for example, as to the effectiveness of 

security under the lex situs, the payment of any documentary or registration tax or duty or the 

identity or nationality of the creditor) needs to be satisfied for an interest to constitute an 

international interest. Furthermore, note that registration at the International Registry is not a 

prerequisite to the creation of an international interest. An unregistered interest may have effect 

under national law against parties, such as unsecured creditors.  This changes the rule required to 

create a mortgage in several civil law jurisdictions (where registration would, absent the 

applicability of the Cape Town Convention, be required under national law in order to create a valid 

mortgage). 

Practice Note: This principle is well illustrated by the ratification of the Cape Town Convention by the United Kingdom. 

Under the private international laws of England (and those of many other common law countries) it is the laws governing 

the lex situs of an aircraft object which determines whether a property interest, such as a mortgage, is effectively created 

over it. Therefore, a mortgage cannot be created over an aircraft under domestic English law when it is situated outside 

____________________________________ 

 
46 Article 7(a) of the Convention and Article V(1)(a) of the Protocol. A ñwritingò includes electronic records of information. Article 1(nn) of the Convention. 

47 Article 7(b) of the Convention and Article V(1)(b) of the Protocol. See Section II.D. for a further discussion regarding the ñpower to dispose.ò 

48 Article 7(c) of the Convention, Article V(1)(c) of the Protocol and Article VII of the Protocol. 

49 Article 7(d) of the Convention. 

50 GOODE at para. 4.75 (Unidroit 2019). 

51 GOODE at para. 4.75 (Unidroit 2019). However, the applicable law (that is, the domestic rules of the law applicable by virtue of the rules of private 

international law of the forum state) continues to govern traditional contract law matters including capacity to contract and certain aspects relating to the 

validity of an agreement (including the effect of factors such as mistake or illegality). GOODE at para. 4.75 (Unidroit 2019). See also Section II.C. and 

Section III.C. herein for associated issues relating to the characterisation of an agreement. 

52 GOODE at para. 2.31 (Unidroit 2019). The Convention may also be applied in a non-Contracting State whose conflict of laws rules lead to the application 

of the law of a Contracting State. GOODE at para. 2.37 (Unidroit 2019). 
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England or English airspace unless the lex situs recognises the agreement as creating a valid property interest. However, the 

legislation in the United Kingdom implementing the Cape Town Convention has made it clear that the international interest 

is an autonomous interest which has effect άǿƛǘƘ ƴƻ ǊŜǉǳƛǊŜƳŜƴǘ ǘƻ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ ŀ ǇǊƻǇǊƛŜǘŀǊȅ ǊƛƎƘǘ Ƙŀǎ ōŜŜƴ ǾŀƭƛŘƭȅ 

ŎǊŜŀǘŜŘ ƻǊ ǘǊŀƴǎŦŜǊǊŜŘ ǇǳǊǎǳŀƴǘ ǘƻ ǘƘŜ ŎƻƳƳƻƴ ƭŀǿ ƭŜȄ ǎƛǘǳǎ ǊǳƭŜέΦ53 

E. Power to Dispose  

As previously discussed, one of the prerequisites to the constitution of a valid international 

interest or contract of sale covering an aircraft object is that the chargor, conditional seller, lessor 

or seller, as applicable, has the power to dispose of such aircraft object.54 The word ñdisposeò 

includes every type of disposition whether by sale, lease or conditional sale or by way of security. 

A ñpower to disposeò includes a right of disposition, such as where the actual owner of an aircraft 

object sells or leases such aircraft object (this right is governed by the law applicable to the contract, 

trust instrument or other authorisation from which the right is derived55).  A right to dispose exists 

whenever the party making the disposition (a) is the unencumbered owner of the object or (b) where 

not precluded by the terms of the agreement transfers to a third party a limited interest no greater 

than the interest than it holds itself or (c) if transferring a greater interest, does so with the authority 

of all those having a superior right. So it is not necessary that the chargor, conditional seller or lessor 

should be the owner of the object.56     

Example:  The owner of an aircraft object sells such aircraft object to a purchaser. In this case, the owner clearly has 

ǘƘŜ άǇƻǿŜǊ ǘƻ ŘƛǎǇƻǎŜΦέ ¢ƘŜ ǎŀƳŜ ǿƻǳƭŘ ōŜ ǘǊǳŜ ƛŦ ǘƘŜ ƻǿƴŜǊ ƭŜŀǎŜŘ ǎǳŎƘ aircraft object to a lessee. 

As a sui generis term under the Cape Town Convention, ñpower to disposeò can, however, be 

controversial.  The use of the term ñpower,ò as opposed to ñright,ò indicates that the Cape Town 

Convention was drafted to capture dispositions beyond those dispositions in which the disposing 

party had the proper authority to make. The ñpower to disposeò is meant, therefore, to include the 

ability of a transferor to ñtransfer a better title than the transferor itself possessesò57 and would cover 

all cases where a party has the ability to make a disposition which is binding on the owner even if 

the owner has not authorised it.58 

The ñpower to disposeò can arise in two ways. First, a party may, by virtue of the applicable 

law governing a disposition (typically the lex situs of the object at the time of such disposition), 

____________________________________ 

 
53 Article 6(3) of The International Interests in Aircraft Equipment (Cape Town Convention) Regulations 2015 (UK). 

54 See Section II.E. above, Article 7(b) of the Convention and Article V(1)(b) of the Protocol. 

55  GOODE at para. 4.78 (Unidroit 2019). 

56  GOODE at para. 2.83 (Unidroit 2019). 

57 GOODE at para. 4.77 (Unidroit 2019). 

58 GOODE at para. 2.82 (Unidroit 2019). 
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have the power to dispose of an aircraft object. Thus, an unauthorised disposition of an aircraft 

object may nevertheless be effective to pass ownership or some other interest because of a rule of 

law to that effect. National law may provide numerous ways in which a party may make a 

disposition which is binding on an owner or subordinates a senior interest even if the owner or party 

holding the more senior interest did not authorise it. For example, the apparent authority of an agent 

(acting outside his actual authority) to sell or lease an aircraft object may, under applicable national 

law, satisfy the test concerning the power to dispose. Similarly, if, under applicable national law, a 

sale of an aircraft object to a ñbona fideò purchaser would override the ownerôs title (in the case of 

an outright disposition) or would have priority over a prior interest, then the seller/transferor would, 

under the Cape Town Convention, have sufficient power to dispose.59 

The power to dispose can also arise under the Cape Town Convention itself by virtue of its 

registration and priority rules.  As stated in the Official Commentary60: 

It is, for example, implicit in the Convention rules governing the registration 

and priority of the interest held by a conditional seller or lessor that the 

conditional buyer or lessee, if in possession, is to be considered as having a 

power to dispose, and thus to grant a security interest which, if registered 

before the interest of the conditional seller or lessor, will take priority over a 

security interest granted by the conditional seller or lessor, for if the position 

were otherwise there would be little point in making the interest of the 

conditional seller or lessor a registrable international interest and in providing 

(contrary to the general rule in national legal systems) that the priority of a 

registered interest is not affected by knowledge of an earlier unregistered 

interestéThe whole purpose of the registration system is to give transparency 

as to the existence of international interests and other registrable interests and 

to avoid secret interests and to give priority to the holder of a registered 

interest even over an unregistered interest of which he has knowledge, a 

protection rarely given by domestic law. 

For example, a conditional buyer or lessee, under a title reservation agreement or lease, respectively, 

constituting an international interest, if in possession with actual or constructive possession of the 

applicable aircraft object, would have an implied power to dispose of the applicable aircraft object 

in favour of a third party (and to give priority to such third party even over an unregistered interest 

of which he has knowledge); otherwise, as the Official Commentary suggests, there would be little 

point in making each of the interests of the conditional seller or lessor in these scenarios registrable 

____________________________________ 

 
59 Many legal systems regard the possession of goods by certain categories of parties (e.g., those who regularly sell or lease goods of that type) as implying 

a right of the person in possession to transfer good title to third parties, even though the person in possession does not hold title itself. 

60  GOODE at para. 4.78 (Unidroit 2019). 
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interests which enjoy the protections (principally the priority rules) afforded by the Cape Town 

Convention.61  The purpose of registering interests with the International Registry is to give the 

creditor protection against competing claims of third parties. The lessee or conditional buyer if in 

possession of an aircraft object with actual or constructive possession of that aircraft object therefore 

must then have an implied ñpower to disposeò because ñdispose,ò as used in the Cape Town 

Convention, could be interpreted to include all types of potential dispositions in a transaction 

between a creditor and a debtor.62 

Example 1:  SŜƭƭŜǊ ŀǇǇƻƛƴǘǎ !ƎŜƴǘ όǿƘƻ ƛǎ ƛƴ ǘƘŜ ōǳǎƛƴŜǎǎ ƻŦ ǎŜƭƭƛƴƎ ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘǎύ ǘƻ ŀǊǊŀƴƎŜ ŦƻǊ ǘƘŜ ǎŀƭŜ ƻŦ {ŜƭƭŜǊΩǎ 

engine. Agent arranges a sale of such engine with Purchaser and executes a bill of sale in favour of Purchaser as agent on 

behalf of Seller. If, under applicable national law, by virtue of the implied authority granted to Agent by Seller, Agent would 

ƘŀǾŜ ǘƘŜ ŀōƛƭƛǘȅ ǘƻ ŎƻƴǾŜȅ ǘƛǘƭŜ ǘƻ ǎǳŎƘ ŜƴƎƛƴŜ ǘƻ tǳǊŎƘŀǎŜǊΣ ǘƘŜƴ ǎǳŎƘ ǎŀƭŜ ǿƻǳƭŘ ǎŀǘƛǎŦȅ ǘƘŜ άǇƻǿŜǊ ǘƻ ŘƛǎǇƻǎŜέ ǊŜǉǳƛǊŜƳŜƴǘ 

under the Cape Town Convention, even if Seller did not authorise the sale. 

Example 2:  Seller (who is in the business of selling and leasing aircraft objects) sells an aircraft object to Purchaser A 

but retains possession of such aircraft object. Seller thereafter sells the same aircraft object to Purchaser B. If it is 

determined, under applicable national law (e.g., because Seller was a merchant in the business of selling aircraft), that 

Purchaser B would take its rights in such aircraft object free of the prior sale between Seller and Purchaser A (because Seller 

retained possession of the aircraft following the initial sale to Purchaser A), then, for purposes of the Cape Town Convention, 

ǘƘŜ {ŜƭƭŜǊ ƛǎ ŘŜŜƳŜŘ ǘƻ ƘŀǾŜ ǘƘŜ άǇƻǿŜǊ ǘƻ ŘƛǎǇƻǎŜέ ƻŦ ǘƘŜ ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘ όŜǾŜƴ ǘƘƻǳƎƘ ƛǘ ŎƭŜarly did not have the right to 

dispose of it).63 

Example 3:  Lessor leases an aircraft object to Lessee and delivers possession of the aircraft object to Lessee. Lessor 

and Lessee fail to register the international interest constituting the lease with the International Registry. Thereafter, Lessee, 

who at the time is in possession of such aircraft engines, subleases the same aircraft object to Sublessee (whether or not 

such sublease is permitted under the lease). Lessee and Sublessee register the international interest constituting such 

sublease with the International Registry. In this scenario, by virtue of the registration of the sublease interest with the 

International Registry, the sublease interest would, under the Cape Town Convention, have priority ovŜǊ ǘƘŜ [ŜǎǎƻǊΩǎ ƭŜŀǎŜ 

interest. As such, Sublessee would retain, under the Cape Town Convention, its rights to quiet possession and use64 for the 

duration of the sublease even if the lease between Lessor and Lessee is terminated.  Note that if, under this fact pattern, 

Lessor and Lessee registered the interest constituting the lease, the later registration of any sale by Sublessee while it had 

____________________________________ 

 
61 GOODE at para. 4.78 (Unidroit 2019).  See GOODE at para. 2.85 (Unidroit 2019) (It may be noted that a person lacking a right to dispose will not have a 

power to dispose under the Convention unless such person is in possession of the aircraft object, though such person may have such right or power 

under the applicable law).   

62  Id. at para. 4.195. 

63 This example presupposes that Seller and Purchaser A did not register appropriate international interests in respect of the aircraft object. Had such 

arrangements been made (prior to any corresponding registration by Seller and Purchaser B), then Purchaser Aôs interest in the aircraft object would be 

protected under the priority rules of the Cape Town Convention. Article 29(4) of the Convention. 

64  See Section II.R. herein. 
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possession of the aircraft object would not have an impact on the title of Lessor solely by virtue of the registration of such 

sale. 

Example 4:  Lessor leases an aircraft object to Lessee and delivers possession. Lessor and Lessee fail to register the 

international interest constituting the lease with the International Registry. Thereafter, Lessee sells the same aircraft object 

to Buyer. Lessee and Buyer register the sale with the International Registry. In this scenario, by virtue of the registration of 

the sale with the International Registry and the fact that Lessee has possession of the aircraft object at the time of such sale, 

ǘƘŜ .ǳȅŜǊΩǎ ƛƴǘŜǊŜǎǘ ǿƻǳƭŘΣ ǳƴŘŜǊ ǘƘŜ /ŀǇŜ ¢ƻǿƴ /ƻƴǾŜƴǘƛƻƴΣ ƘŀǾŜ ǇǊƛƻǊƛǘȅ ƻǾŜǊ ǘƘŜ [ŜǎǎƻǊΩǎ ƭŜŀǎŜ ƛƴǘŜǊŜǎǘΦ ¢ƘŜ Ǉƻǎƛǘƛƻƴ 

would be otherwise if Lessee had sold the aircraft object before taking delivery of it under the lease. 

Practice Note: The safest, surest way for a creditor to protect its interest in these scenarios is to ensure that all 

potential interests in its favour have been properly registered with the International Registry. 

F. Pre-Existing Rights or Interests 

Unless a declaration is made by a Contracting State to the contrary,65 the Cape Town 

Convention does not apply in such Contracting State to pre-existing rights or interests (which is 

defined in the Convention as rights or interests in an aircraft object which pre-date the effective date 

of the Cape Town Convention in the applicable jurisdiction)66, which retain the priority they enjoyed 

under the applicable law before such effective date of the Cape Town Convention.67 Because the 

applicable law in effect prior to the effective date will have no concept of an international interest, 

the priority given to a pre-existing right or interest is over the equivalent international interest. The 

ñeffective dateò means, in relation to a debtor, the date when the State in which the debtor is situated 

became a Contracting State.68 If a pre-existing right or interest exists, there would be no need (either 

technical or legal) under the Cape Town Convention for such interest to be registered with the 

International Registry or for any other steps to be taken following the effective date of the Cape 

Town Convention in the relevant Contracting State and priority of such pre-existing right or interest 

depends solely upon the fulfillment of any perfection and/or notice requirements under the 

applicable law in effect at the time such interest was created.  The ñapplicable lawò in this instance 

is taken to mean the applicable domestic law as determined by the conflict of laws rules of the 

forum.69 

____________________________________ 

 
65 A Contracting State may, in its declaration, specify a date, not earlier than three years after the date on which the declaration becomes effective, when 

the Convention and the Protocol will be applicable, for the purposes of determining priority, including the protection of any existing priority, to pre-existing 

rights or interests. Article 60(3) of the Convention. 

66  Article 1(v) of the Convention. 

67 Article 60(1) of the Convention. 

68 Article 60(2)(a) of the Convention. Under this Article, the rule for determining where a debtor is situated is narrower than the rule set out in Article 4. 

Article 60(2)(a) sets out a single test for this purpose (specifically, the debtor is situated in the State where it has its centre of administration or, if it has 

no centre of administration, its place of business or, if it has more than one place of business, its principal place of business (or if it has no principal place 

of business, its habitual residence). Id. 

69 GOODE at para. 2.312 (Unidroit 2019). 
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A pre-existing right or interest is not limited to an agreement otherwise constituting an 

international interest (a lease, security agreement or title reservation agreement). Rather, any right 

or interest, including non-consensual rights or interests, can constitute pre-existing rights or interests 

so long as such right or interest is in or over an aircraft object. The purpose of Article 60(1) is to 

enable the holder of a pre-existing right or interest to retain its priority under the applicable law over 

subsequently registered international interests without having to re-perfect the pre-existing right or 

interest by registration in the International Registry.  

Example 1:  State 1 is a Contracting State. Prior to the effective date of the Convention in State 1, Debtor had granted 

a security interest in an engine to Creditor 1 to secure a loan. The applicable security agreement was perfected under the 

laws of State 1. Following the effective date of the Convention in State 1, Debtor grants a second lien on the engine to 

Creditor 2, and an international interest is registered in the International Registry. Article 29(1) of the Convention does not 

apply to determine priority in this situation between Creditor 1 and Creditor 2 and the parties must look to the applicable 

law. 

Example 2:  Creditor 1 is the holder of a security interest granted by Owner in an aircraft engine and perfected under 

the laws of State 1 (which is not a Contracting State). Owner is organised in State 1 (and is not otherwise situated in a 

Contracting State). The security interest in the engine is perfected under the laws of State 1 in February. Owner leases the 

engine to Lessee (who is situated in State 2, which is a Contracting State) in March. The international interest in respect of 

the lease, listing the Owner, as creditor, and the Lessee, as debtor, is registered with the International Registry in March. 

Owner thereafter grants a second security interest on the engine to Creditor 2, which is similarly perfected under the laws 

of State 1. For purposes of determining priority in any Contracting State, the interest of Creditor 1 would (if recognised by 

the conflicts rules of such Contracting State) have priority over that of Owner, and the interest of Owner (as lessor under 

the lease) would (in all events under the Convention) have priority over that of Creditor 2.70 

Practice Note: The priority of any pre-existing right or interest over a registered international interest is confined to a 

right or interest created or arising prior to the registration of such international interest.71 

If the parties to a pre-existing right or interest wish to have the Cape Town Convention apply 

to a particular transaction, such parties must take steps to effectively reconstitute such right or 

interest in conformity with the requirements of the Convention following the applicable effective 

date of the Convention in the applicable Contracting State. There are differing views on how this 

can be best accomplished.72 Certainly, the creation of a new international interest (such as entering 

into a new security agreement or lease on comparable terms for the remaining transaction term) 

____________________________________ 

 
70 In this scenario, Lesseeôs right to quiet possession and use would prevail over Creditor 2ôs security interest (as provided in Article 29(4) of the Convention 

and Article XVI of the Protocol) but similarly any such rights viz. Creditor 1 would need to be determined in accordance with the applicable law. 

71 GOODE at para. 2.309 (Unidroit 2019). 

72 While parties to a transaction entered into prior to the effective date of the Cape Town Convention in the applicable jurisdiction could, at the outset, agree 

in the documentation that such transaction shall constitute an international interest following the effective date of the Cape Town Convention in such 

jurisdiction, it is doubtful such a provision would have the desired effect. 
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following the applicable effective date would achieve the desired result. In certain cases, however, 

this may be difficult to achieve due to other considerations, such as required governmental 

approvals, central bank license interests, tax or accounting treatment, bankruptcy preference issues 

and the like. Considerable costs may also be incurred in connection with the creation of new 

interests. In most situations, a benefits and burdens analysis would be the best approach to determine 

whether to reconstitute pre-existing rights or interests into registrable Cape Town Convention 

interests.73 

Example: Owner is not situated in a Contracting State at the time it enters into a security agreement with Creditor in 

respect of an engine which constitutes an aircraft object. At the time of closing, Owner and Creditor nonetheless register an 

international interest with the International Registry in respect of such engine. Shortly after entering into the security 

ŀƎǊŜŜƳŜƴǘΣ hǿƴŜǊΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ƻŦ ƻǊƎŀƴƛǎŀǘƛƻƴ ōŜŎƻƳŜǎ ŀ /ƻƴǘǊŀŎǘƛƴƎ {ǘŀǘŜΦ Lƴ ǘƘƛǎ ǎŎŜƴŀǊƛƻΣ ǘƘŜ /ŀǇŜ ¢ƻǿƴ /ƻƴǾŜƴǘƛƻƴ 

would not apply (unless the applicable Contracting State has made the declaration applying Article 60(3) of the Convention, 

as further discussed below) because at the time of conclusion of the security agreement, the Owner was not situated in a 

Contracting State. In order for the Cape Town Convention to apply in this scenario, Owner and Creditor would need to create 

a new international interest (for example, a second or junior lien on the engine). 

Some practitioners have adopted a novel approach to addressing the issue of how to benefit a 

pre-existing right or interest with certain of the protections afforded by the Cape Town Convention 

without the need for a complete new set of transaction documents.  This shorthanded approach 

utilises an instrument commonly known as an ñAircraft Object Security Agreementò or ñAOSAò, 

which could be issued by each type of Convention debtor, namely, a chargor, conditional buyer or 

lessee, in order to create a new international interest that would benefit the existing creditor by 

triggering the Convention and permitting, among other things, registration of such interest with the 

International Registry and potentially the issuance of an IDERA in support thereof. 74 The key 

distinction here is that this new AOSA instrument does not cause the existing pre-effective date 

interest to convert itself into a registrable Cape Town Convention interest; rather, the AOSA is a 

new instrument that provides the applicable creditor with an entirely new international interest 

(subject to any intervening interests). The AOSA constitutes (i) in the case of a chargor, a second 

charge over its interest in the applicable aircraft object, (ii) in the case of a conditional buyer, a grant 

of security over its equity of redemption (the effective equivalent of a second charge), and (iii) in 

the case of a lessee, a grant of a security interest over its leasehold interest. In each case, the AOSA 

would qualify as an international interest and would therefore be eligible for the protections afforded 

under the Cape Town Convention. In particular, an international interest created by an AOSA, 

____________________________________ 

 
73 Similarly, it is possible that certain changes to a pre-existing right or interest are of such degree that they constitute the creation of an international 

interest or new international interest which would need to be registered in the International Registry in order to achieve priority against competing 

interests. For a detailed discussion on dealing with problems associated with preexisting interests, see The Legal Advisory Panel of The Aviation Working 

Group Contract Practices Under The Cape Town Convention: Cape Town Papers Series, voL1, 413 (2004) (also commonly known as the ñPurple 

Bookò). See also Section II.N herein dealing with amendments which could, potentially, give rise to new international interests. 

74   ñIDERAsò are Irrevocable De-Registration and Export Authorisations, explained in detail in Part V.B below. 
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subject to applicable Contracting State declarations, would benefit from the Alternative A, IDERA 

and the non-judicial remedy provisions of the Cape Town Convention.  Unlike the IDERA, the 

AOSA is not included in the Cape Town Convention and the use of an AOSA has not, to date, been 

tested.  Some practitioners have questioned whether, in the case of operating leases, the grant by 

the lessee to the lessor of a security interest in the lesseeôs leasehold interest would give rise to an 

international interest.  A form of AOSA can be found in Annex E hereto.   

Practice Note: In addition to making Cape Town Convention remedies available to holders of pre-existing rights or 

interests, in particular, Alternative A, non-judicial advance relief and the IDERA provisions (subject to applicable Contracting 

{ǘŀǘŜ ŘŜŎƭŀǊŀǘƛƻƴǎύΣ ŀƴ !h{! ŀƭǎƻ ǎŜǊǾŜǎ ǘƻ ƳƛƴƛƳƛǎŜ ƛƴŎƻƴǎƛǎǘŜƴǘ ǘǊŜŀǘƳŜƴǘ ōŜǘǿŜŜƴ ǎƛƳƛƭŀǊ ŀƛǊŎǊŀŦǘ ƛƴ ǘƘŜ ŘŜōǘƻǊΩǎ ŦƭŜŜǘΣ 

some creditors protected by international interests and some who are not so protected. 

A Contracting State may make a declaration under Article 60(1) (which declaration is 

controlled by the provisions of Article 60(3)), that the priority rules (but not any other provisions) 

of the Convention would apply to pre-existing rights or interests arising under an agreement made 

at a time when the debtor was situated in a State which becomes a Contracting State. As of the 

publication date of this Guide, only Canada and Mexico have made declarations under Article 60(1). 

A pre-existing right or interest which is novated in favour of a creditor after the Effective Date 

of the Convention creates a new registrable international interest.  However, if the pre-existing right 

or interest is transferred to the new creditor by way of assignment, that assignment would not be 

registrable.  See Part K for a more in-depth discussion. 

A declaration under Article 60(1) may be made at any time, but once made, it may not be 

modified or withdrawn.75 The date specified in the declaration on which it becomes effective may 

not be less than three years following the date on which the Cape Town Convention becomes 

effective in the applicable Contracting State.76 After the lapse of the relevant period, the priority 

rules (but no other provisions) of the Cape Town Convention, to the extent of the declaration, apply 

to pre-existing rights or interests arising under an agreement concluded while the debtor was 

situated in the declaring State. To preserve its priority with respect to subsequently registered rights 

and interests and unregistered rights and interests and to retain its existing priority, these pre-

existing rights or interests should be ñre-perfectedò by registration with the International Registry.77 

In the absence of such a declaration, there would be no reason to register an interest at the 

International Registry in respect of any such pre-existing right or interest unless such registration 

would otherwise provide some other benefit (such as notice) under otherwise applicable local law. 

____________________________________ 

 
75 GOODE at para. 4.361 (Unidroit 2019). 

76 Article 60(3) of the Convention. 

77 GOODE at paras. 2.309, 4.368 (Unidroit 2019). 
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G.  Acquisition of International Interests by Subrogati on  

Rights in aircraft objects may also be acquired by subrogation either under Article 9(4) of the 

Convention or under the applicable national law. A typical case where subrogation arises is when a 

surety for a debtor discharges the related debt. The national laws of many jurisdictions provide that 

in such a case the surety acquires the creditorôs interest and all the other rights of the creditor under 

the agreement. Whether this is true in any particular case is determined by the applicable law and 

not the Convention. Under Article 38 of the Convention, the rights of any subrogee are unaffected 

under the applicable law.78 Article 9(4) of the Convention on the other hand (which states that an 

interested person79 other than the debtor who discharges the debtorôs obligation in full is subrogated 

to the right of the chargee) provides a Convention-based right of subrogation and is registrable 

accordingly.80 

International interests acquired through legal or contractual subrogation (including, for this 

purpose, any subrogation right derived pursuant to Article 9(4) of the Convention) are registrable.81 

Under the Cape Town Convention, a subrogeeôs priority rights are similar to those of an assignee. 

Thus, regardless of whether a subrogee has registered its interest, the subrogee will have priority 

over a junior international interest82 or the subrogee of a junior international interest. In situations 

where two subrogees are given rights over the same international interest by the same party (e.g. 

where applicable law recognises a right of subrogation for partial performance by a subrogee), the 

subrogee to first register the subrogation has priority over the other subrogee.83 A prospective right 

of subrogation (such as the right of a guarantor under an executory guaranty) is not a registrable 

interest. Thus, subrogees may not validly register their interests until the right of subrogation has 

arisen. 

Practice Note: In order to protect the rights of any subrogee, the subrogated rights in favour of the subrogee should 

be registered at the International Registry, even if it is unclear whether a competing subrogated interest exists. 

A subrogee may also contract to subordinate its interests to the holder of a competing 

international interest; the subordination is binding on the parties but must be registered before other 

interests are registered for it to be binding on third parties.84 

____________________________________ 

 
78 Article 38(1) of the Convention. 

79 See Article 1 of the Convention for the definition of ñinterested personò. There is obvious potential overlap between the terms of Article 38 of the 

Convention and the coverage of Article 9(4) depending upon the terms of the applicable law. 

80 Article 9(4) of the Convention. GOODE at para. 2.260. (Unidroit 2019). 

81 Article 16(1)(c) of the Convention; GOODE at paras. 2.119, 4.102 (Unidroit 2019).  See Section IV.G below. 

82 GOODE at para. 2.260 (Unidroit 2019). 

83 GOODE at para. 2.260 (Unidroit 2019). 

84 GOODE at para. 4.266 (Unidroit 2019). 
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H. Non -consensual Rights or Interests  

The Cape Town Convention, specifically Articles 39 and 40, contemplates two forms of 

non-consensual rights or interests.85  The first type of non-consensual rights or interests are those 

non-consensual rights or interests created by the laws of a Contracting State which have priority, 

under such laws, without registration, over registered interests in an aircraft object equivalent to 

that of the holder of registered international interest and with respect to which a Contracting 

State has made a declaration under Article 39. The second type (referred to as registrable non-

consensual rights or interests) are non-consensual rights or interests which are registrable by 

virtue of a declaration made by a Contracting State under Article 40. A Contracting State may 

make modifications to its declaration under Articles 39 or 40 of the Convention at any time.86 

Non-consensual rights or interests with respect to which a Contracting State has made a 

declaration under Article 39 have priority (to the extent provided under applicable local law), 

without registration, over registered international interests, as well as unregistered international 

and other interests. In order for a non-consensual right or interest to have the benefit of the priority 

offered under Article 39, the applicable Contracting State must, in its declaration, specify the type 

of non-consensual right or interest that has such priority under its laws and such declaration must 

be made before the competing international interest is registered in order to have priority over 

such competing international interests. A Contracting State does not need to specifically name 

each type of non-consensual right or interest for such right or interest to retain its priority; rather, 

the State can make a general declaration stating that all non-consensual rights or interests which, 

under applicable local law, would have, without regard to the Cape Town Convention, priority 

over competing interests, would also have priority over competing international interests.84 Such 

declaration cannot, however, be used to expand such preferred rights beyond those which under the 

existing national law of such Contracting State have priority without registration over an interest 

equivalent to that of a holder of an international interest. The priority conferred by Article 39(1)(a) 

over a registered international interest is a priority given under the law of the declaring Contracting 

State and not under the Convention and as such it is not entitled to recognition in another State 

except to the extent provided by such Stateôs own conflict of laws rules.87 

Practice Note:  To the extent a creditor has the benefit of an Article 39 interest (which provides priority without 

registration), no registration on the International Registry is required to establish and protect priority. While it may be 

tempting for a creditor to effect such a registration on a unilateral basis (much the same way that an interest under Article 

____________________________________ 

 
85  ñInterestò refers to a right in rem (or property right), whereas ñrightò is a broader term including jus ad rem personal right. GOODE at paras. 4.278 and 4.293 

(Unidroit 2019).  In each case, in the context of non-consensual rights or interests, they are rights or interests conferred by the national law of the 

declaring Contracting State and not by agreement. GOODE at para. 2.278 (Unidroit 2019). Examples are non-consensual liens for unpaid repairs, unpaid 

wages, or unpaid air navigation charges. Id. at para. 4.280 (Unidroit 2019). 

86  GOODE at paras. 4.286, 4.294 (Unidroit 2019). 

87  Article 39(1)(a) of the Convention; GOODE at paras. 2.264, 4.284 (Unidroit 2019), 
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40 is registered), in these instances no registration should be made as such registration is without effect under the 

Convention.  The fact that a non-consensual right or interest can be registered without consent - for the obvious reason that 

there is no agreement and thus no party to an agreement - has led to abuse on the part of persons registering a non-

consensual right or interest which is not covered by a declaration of a Contracting State and has prompted revisions to the 

Cape Town Regulations pursuant to which the International Registry requires certain checks against these types of 

registrations (see below). 

The types of non-consensual rights and interests that may be declared can relate to both 

secured and unsecured claims.88  A Contracting State may also include any future changes or 

additions to the categories of non-consensual rights and interests in its current declaration, so 

that any subsequent change in national law will  not require a new declaration or changes to the 

current declaration.89
 

Practice Note:  A right or interest created by agreement of the parties is not a non-consensual right or interest even 

if entry into the agreement requires approval of the court, such as a debtor-in-possession facility entered into in connection 

ǿƛǘƘ ŀ ŘŜōǘƻǊΩǎ ƛƴǎƻƭǾŜƴŎȅ ǇǊƻŎŜŜŘƛƴƎǎΦ90 Rights to arrest or detention conferred on a party (such as an air navigation 

authority) by contract fall outside Article 39(1)(a) and depend for their protection on a declaration made by a Contracting 

State under Article 39(1)(b).91  As part of any financing transaction, in addition to obtaining priority search certificates with 

respect to the relevant aircraft objects, the creditor should also obtain a contracting state certificate to determine what 

non-consensual rights could have priority without registration, as well as conducting searches in the state of the debtor to 

determine if there are any pre-existing liens. 

A Contracting State may also declare that, under its laws, the State or State entity, intergovernmental 

organisation or other private provider of public services retains its right to arrest or detain an aircraft object 

for unpaid amounts associated with services rendered with respect to that aircraft object or another aircraft 

object (e.g., a Contracting State may declare that its aviation authority has the right to detain an aircraft 

for unpaid air navigation charges due in respect of services rendered for that aircraft or another aircraft in 

the same fleet).92  Article 39(1)(b) of the Convention does not create rights to arrest or detain aircraft objects, 

it merely provides a vehicle for a Contracting State to preserve such rights as may be available under 

national law. As an intergovernmental or private organisation is not in any position to make declarations 

under the Convention, it must rely on the applicable Contracting State to make such declarations in order 

____________________________________ 

 
88  GOODE at para. 4.279 (Unidroit 2019). 

89  GOODE at paras. 2.266, 4.286, 4.288 (Unidroit 2019). 

90  GOODE at para. 2.263 (Unidroit 2019). 

91  Id. 

92  Article 39(1)(b) of the Convention. Alternatively, rights of arrest or detention given by the law of a State for payment of amounts due to the provider of 

public services, e.g., to arrest or detain an aircraft for unpaid air navigation charges, could be covered by a declaration under Article 39(1)(a) if given 

priority under the relevant national law over interests equivalent to that of the holder of a registered international interest. GOODE at para. 4.281 (Unidroit 

2019). 
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to preserve such right.93  The priority of a lien or right of detention covered by Article 39(1)(b) applies 

only while the aircraft object is in the Contracting State making the applicable declaration or in another 

Contracting State under whose confl ict of laws rules the lien or right of detention is recognised. 

Practice Note:  As is the case under Article 39(1)(a), a declaration under Article 39(1)(b) does not confer a Convention-

based right of arrest or detention entitled to recognition in other Contracting States. Rather, it takes effect solely under the 

national law of such State and other Contracting States are under no obligation to recognise it except insofar as their own 

conflict of laws rules requires them to do so.94 

 

Article 39(1)(b) confers rights of arrest or detention of an object for sums due in respect of that 

aircraft object ñor another objectò. Any declaration which seeks to include the language in respect 

of another aircraft object is only valid if the laws of the applicable Contracting State permit arrest 

or detention of an object for services relating to another object (and a Contracting State should be 

careful not to make a declaration under Article 39(1)(b) covering services in relation to an object 

other than that detained unless the law of that State permits it).95
 

Non-consensual rights or interests with respect to which a Contracting State has made a 

declaration under Article 40 have priority over registered international interests only if  such non- 

consensual rights or interests are registered.96 Article 40 permits a Contracting State to extend the 

application of the Cape Town Convention, allowing declared categories of non-consensual rights 

or interests to be registered as if  they were international interests.97 If  a registrable non-consensual 

right or interest is registered, it will  be treated like a registered international interest and it would 

have priority over any later registered interests and unregistered interests.98
 

There are special rules governing the registration of a non-consensual right or interest 

registrable under Article 40 of the Convention, since there have been several instances of 

registrations purportedly within Article 40 but in respect of which no declaration has been made 

by the relevant Contracting State, and these have necessitated applications to the Irish High Court 

for an order requiring the Registrar to remove the registration. Section 4 of the Cape Town 

Regulations accordingly provides that no administrator of a transacting user entity shall be entitled 

to register or amend the registration of a registrable non-consensual right or interest or issue an 

authorisation for such registration unless the administrator has first obtained approval from the 

Registrar for that purpose. Section 4.1 of the Cape Town Regulations provides that before giving 

____________________________________ 

 
93  GOODE at para. 4.281 (Unidroit 2019). 

94  GOODE at para. 2.268, 4.293 (Unidroit 2019). 

95  GOODE at para. 2.337 (Unidroit 2019). 

96  GOODE at para. 4.293 (Unidroit 2019). 

97  Article 40 of the Convention; GOODE at paras. 4.40, 4.294 (Unidroit 2019). 

98  GOODE at paras. 2.40(5), 2.273 (Unidroit 2019).  
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such approval the Registrar must reasonably conclude, without undertaking specific legal analysis, 

that the administrator has the authority from his/her transacting user entity to make the certification 

and agreement required by Section 5.4(d) and (f) of the Cape Town Regulations respectively. 

Section 5.4 of the Cape Town Regulations requires, among other things, the name of the 

Contracting State under whose laws the registrable non-consensual right or interest has been 

conferred, the category of such right or interest as listed in the Contracting State's declaration 

within which the right or interest being registered falls, the certification of the party named in the 

registration as the holder of the right or interest to which the registration relates that it has been 

validly conferred under the laws of that Contracting State, documentary evidence pertaining to the 

right or interest and the agreement of the party named in the registration as the holder of the 

registrable non-consensual right or interest to submit to the jurisdiction of the courts where the 

registrar has it centre of administration (i.e. the Irish High Court as regards aircraft objects) in 

relation to legal action under Article 44 of the Convention and accept liability for the registrarôs 

costs unless the registration is approved. Approvals are given on an individual basis. The Registrar 

is required to provide a copy of the documentary evidence referred to above to designated 

categories of interested party on request. However, the Registry is not equipped to investigate the 

veracity of filed documents, since this would be incompatible with a wholly automated electronic 

system. Moreover, Section 5.4(c) of the Cape Town Regulations does not require documentary 

evidence establishing the existence of the non-consensual right or interest, because this could entail 

an investigation which the International Registry is not equipped to perform. Hence the only 

requirement is that the documentary evidence ñpertains toò the non-consensual right or interest, 

which would seem to signify no more than that the document indicates on its face that the right or 

interest exists. The non-consensual right or interest must, of course, fall within one of the 

categories of such interests covered by the declaration. 

Under Section 8.3 of the Cape Town Regulations any person adversely affected by a unilateral 

registration who reasonably believes that the registration does not meet the requirements of the 

relevant Regulations may submit a complaint to the Registrar, and where such adverse effect is 

substantiated to its reasonable satisfaction the Registrar must proceed in accordance with Section 

14.5 of the Cape Town Procedures. Finally, Section 10.10 of the Cape Town Procedures empowers 

the Registrar to suspend or revoke the approval, or disable or block the account, of a registered 

user entityôs administrator or user at any time where (among other things) there exists in the 

Registrarôs view a material risk of fraudulent registrations or other misuse. 

The non-consensual rights and interests covered by a declaration under Article 39 and the 

registrable non-consensual rights and interests covered by a declaration under Article 40 are 

mutually exclusive.99  If  a Contracting State fails to make a declaration under Article 39 or Article 

____________________________________ 

 
99  GOODE at para. 2.275 (Unidroit 2019). 
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40, then the non-consensual rights and interests created under the national law of that Contracting 

State will  not have priority over registered international interests.100
 

Practice Note: It is important to note that a declaration under Article 39 provides only for a Contracting State to 

declare that certain non-consensual rights or interests arising, and which have priority, under its national laws shall have 

priority over registered and unregistered international interests under the Convention. The Convention does not provide 

any rights or remedies in relation to such non-consensual rights or interests. The priority, and enforcement of the priority, 

of a non-consensual right or interest declared by a declaring Contracting State as having priority over registered international 

interests is solely a matter of the national law of the declaring Contracting State (and the Convention may not be used as a 

vehicle to expand such preferred rights). The priority is not necessarily enforceable in another Contracting State unless, 

under the conflicts of laws rules in that other Contracting State, that other Contracting State is obliged to recognise and 

enforce the priority of the declared right or interest.101 Similarly, that, while a declaration under Article 40 that certain non-

consensual rights or interests may be registrable as if any such right or interest were an international interest and regulated 

accordingly, an Article 40 declaration does not provide any rights or enforcement remedies under the Convention except 

ǘƘŀǘ ǎǳŎƘ ǊƛƎƘǘ ƻǊ ƛƴǘŜǊŜǎǘ ōŜŎƻƳŜǎ ǎǳōƧŜŎǘ ǘƻ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΩǎ ǊŜƎƛǎǘǊŀǘƛƻƴ ǇǊƻŎŜǎǎ ŦƻǊ ǇǳǊǇƻǎŜǎ ƻŦ ŘŜǘŜǊƳƛƴƛƴƎ ǘƘŜ ǇǊƛƻǊƛǘȅ 

of such interest under the Convention in relation to international interests.102 

I. Effects of Registration of an International Interest ð Priority 

Rules 

Under the Cape Town Convention, a registered interest has priority over all other subsequently 

registered interests and over unregistered interests (except for non-consensual rights or interests 

with respect to which a Contracting State has made a declaration under Article 39).103 This priority 

rule applies even if the registered interest was acquired or registered with actual knowledge of the 

existence of an unregistered interest.104 The foregoing rule is intended to avoid factual disputes as 

to whether a second creditor did or did not know of an earlier, but unregistered, interest. Moreover, 

because the registration provisions of the Cape Town Convention also cover outright sales of 

aircraft objects, only a buyer of an aircraft object who has registered the sale in accordance with the 

Protocol takes free from a subsequently registered interest.105 

____________________________________ 

 
100 GOODE at para 4.293 (Unidroit 2019).  For a further discussion on Article 39 and enforcement of remedies, see Section VI.H. herein. 

101 See also Section III.G. below in relation to non-convention interests and Section IV.F. below in relation to improperly registered "non-convention 

interests". 

102 GOODE at para 4.293 (Unidroit 2019). 

103 Article 29(1) and Article 39(1) of the Convention. See Section II.H. herein for a discussion on certain non-consensual interests which have priority without 

registration. 

104 Article 29(2) of the Convention. 

105 The Cape Town Convention also provides protection to conditional buyers and lessees who have registered their interests on the International Registry. 

Article 29(4)(b) of the Convention provides that the conditional buyer or lessee takes free from the interest of a chargee not registered prior to the 

registration of the international interest held by its conditional seller or lessor, as applicable. For a discussion regarding quiet possession and use rights, 

see Section II.Q. herein. 
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Each of the following examples highlights the importance of registration to establish and preserve priority. It is 

important to recognise, however, that this priority (which is established pursuant to the terms of Article 29 of the 

Convention) is concerned only with the priority of registrable interests versus other interests, whether or not registrable, 

non-consensual rights or interests covered by a declaration by a Contracting State under Article 39(a)(1) of the 

Convention106 or a pre-existing right or interest under Article 60 of the Convention.107 In addition, the following examples 

assume the subject registrable interest was properly created and registered with the International Registry.108 

Example 1:  Owner grants a charge (security interest) over an airframe to Creditor 1 (C1) in February and thereafter 

grants a charge over the same airframe to Creditor 2 (C2) in March. The international interest in favour of C2 is registered 

with the International Registry before the international interest in favour of C1 is registered. Under the Cape Town 

Convention, C2 has priority over C1, even if C2 knew of the prior charge in favour of C1. 

Example 2:  Lessor leases an airframe to Lessee and an international interest is registered in respect of such lease. 

Lessor thereafter charges the airframe to Creditor, and an international interest is registered in respect of such charge. 

/ǊŜŘƛǘƻǊ ǘŀƪŜǎ ƛǘǎ ŎƘŀǊƎŜ ǎǳōƧŜŎǘ ǘƻ [ŜǎǎŜŜΩǎ ǊƛƎƘǘǎ ǳƴŘŜǊ ǘƘŜ ƭŜŀǎŜ ŀǎ ǇǊŜǎŎǊƛōŜŘ ǳƴŘŜǊ !ǊǘƛŎƭŜ ·±L ƻŦ ǘƘŜ tǊƻǘƻŎƻƭ όŜŦŦŜŎǘƛvely, 

this means Lessee has quiet possession and use rights under the Cape Town Convention viz. the Creditor).109 

Example 3:  Seller sells an airframe to Buyer 1 (B1) and thereafter sells the same airframe to Buyer 2 (B2). Under 

ŀǇǇƭƛŎŀōƭŜ ƭŀǿΣ {ŜƭƭŜǊ ǊŜǘŀƛƴǎ ǘƘŜ άǇƻǿŜǊ ǘƻ ŘƛǎǇƻǎŜέ ƻǾŜǊ ǘƘŜ ŀƛǊŦǊŀƳŜ ŀǘ ǘƘŜ ǘƛƳŜ ƻŦ ǘƘŜ ǎŀƭŜ ǘƻ .нΦ  bƻ ǊŜƎƛǎǘǊŀǘƛƻƴ is made 

in respect of the sale in favour of B1 but Seller and B2 register a sale. B1 thereafter sells such airframe to Buyer 3 (B3) and a 

registration is made in respect of the sale in favour of B3. Because the sale to B2 is registered prior to the registration of 

.оΩǎ ǎŀƭŜΣ .н Ƙŀǎ ǇǊƛƻǊƛǘȅ ƻǾŜǊ .о όŜǾŜƴ ǘƘƻǳƎƘ ǘƘŜ ǎŀƭŜ ǘƻ .н ƻŎŎǳǊǊŜŘ ŀŦǘŜǊ ǘƘŜ ǎŀƭŜ ǘƻ .мύΦ  .ƻǘƘ .н ŀƴŘ .о ƘŀǾŜ ǇǊƛƻǊƛǘȅ 

over B1. 

Example 4:  Seller sells an airframe to Buyer 1 (B1) and the parties do not register the sale. Later, B1 sells the airframe 

to Buyer 2 (B2). B1 and B2 register a sale. Thereafter, Seller sells the airframe to Buyer 3 (B3) (at a time when, under 

ŀǇǇƭƛŎŀōƭŜ ƭŀǿΣ {ŜƭƭŜǊ ǊŜǘŀƛƴǎ ǘƘŜ άǇƻǿŜǊ ǘƻ ŘƛǎǇƻǎŜέ ƻǾŜǊ ǘƘŜ ŀƛǊŦǊŀƳŜύ ŀƴŘ ŀ ǊŜƎƛǎǘǊŀǘƛƻƴ ƛǎ ƳŀŘŜ ƛƴ ǊŜǎǇŜŎǘ ƻŦ ǘƘŜ ǎŀƭŜ to 

B3. Because the sale to B2 is registered prior to the registration of the sale to B3, B2 would have priority over B3 (even 

though the original sale from Seller to B1 was not registered). 

CAUTION: 

____________________________________ 

 
106 See Section II.H herein. 

107 See Section II.F herein. 

108 See Section II.E herein. 

109 For a discussion of quiet possession and use rights, see Section II.R. herein. 
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THE FAILURE TO REGISTER AN INTERNATIONAL INTEREST IN, OR SALE OF, AN AIRCRAFT 

OBJECT, MAY RESULT IN LOSS OF RIGHTS AND PRIORITY IN AND TO THE AFFECTED 

AIRCRAFT OBJECT. 

Practice Note: A transferred or assigned interest retains its original priority, and therefore, the priority of a transferee 

or assignee relates back to its transferor or assignor. For example, if two international interests are registered over the same 

aircraft object, the first in favour of A and the second in favour of B, and then A assigns its interest to C and B assigns its 

interest to D, C has priority over D, whether or not the assignment to C was registered or occurred prior to the assignment 

to D. The registration of an assignment of an international interest is only relevant to establish priority as against other 

assignments from the same assignor and does not affect the priority of the underlying international interests.110 

Any priority given by the Cape Town Convention to an interest in an aircraft object also 

extends to the proceeds of such object.111 ñProceedsò, for purposes of the Convention, is narrowly 

defined as money or non-money proceeds of an aircraft object arising from the total or partial loss 

or physical destruction of such object or its total or partial confiscation, condemnation or 

requisition.112 General proceeds, such as receivables arising from the sale of an aircraft object 

subject to an international interest, are not considered proceeds for purposes of the Cape Town 

Convention. As such, other applicable laws governing rights and interests in any such proceeds not 

covered by the Cape Town Convention should also be considered, and, to the extent applicable, be 

included in the drafting of the underlying documents and be made subject to perfection through 

local filings. 

Outside of certain insolvency scenarios, registration of an international interest is not necessary 

to protect the creditor against its own debtor, so the fact that a chargee or lessor fails to register its 

international interest should not in any way affect such partyôs rights against its chargor or lessee.113 

In an insolvency proceeding, however, an international interest would be effective against the 

applicable debtor only so long as it is registered with the International Registry before the 

commencement of such proceedings114 even if the international interest would otherwise be void for 

want of compliance with local law perfection requirements.115 In other words, registration is a de 

facto safe harbor. However, this rule is not intended to suggest that an unregistered international 

interest would automatically be ineffective under the applicable law as Article 30(2) of the 

Convention expressly states that nothing in the Convention impairs the effectiveness of an 

____________________________________ 

 
110 GOODE at para. 2.209 (Unidroit 2019). For further discussion on assignments, see Section II.K. 

111 Article 29(6) of the Convention. 

112 Article 1(w) of the Convention. 

113 GOODE at para. 4.195 (Unidroit 2019). 

114 Article 30(1) of the Convention. 

115 GOODE at para. 4.217 (Unidroit 2019). Care should be taken, however, as the rule set forth in Article 30(1) of the Convention does not override applicable 

law relating to the avoidance of a transaction as a preference or a transfer in fraud of creditors. Article 30(3)(a) of the Convention. 
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international interest in the insolvency proceeding of a debtor where such international interest is 

effective under applicable law (i.e., such interest would be recognised and ranked ahead of the 

claims of unsecured creditors).116  Article 30(2) is a rule of validation, not of invalidation. So if, 

under applicable law an interest is effective in a bankruptcy/insolvency context to protect the rights 

of a creditor even without registration under the Cape Town Convention, then such unregistered 

interest would continue to have the same effect under applicable law following the commencement 

of such proceedings. 

J. Prospective International Interests and Prospective Sales  

A prospective international interest is an interest in an aircraft object that is intended to be 

created as an international interest upon the occurrence of a future event (which may include the 

debtorôs acquisition of an interest in the aircraft object or registration of the airframe in a 

Contracting State).117 Although the occurrence of the stated event does not need to be certain, parties 

merely contemplating the grant of an international interest in the future is not sufficient to give rise 

to a prospective international interest; rather, there must be real negotiations relating to a uniquely 

identified aircraft object with an intent to create an international interest in such aircraft object upon 

the occurrence of such event.118 Accordingly, the mere intention of two parties to create an 

international interest in an unidentified aircraft object at some point in the future is not sufficient to 

give rise to a prospective international interest. The aircraft object must either be in existence or 

have reached the stage of manufacture at which it can be seen to be equipment of a type falling 

within the Cape Town Convention and uniquely identifiable so as to distinguish it from other such 

equipment including, for example, when a serial number is assigned by its manufacturer.119 A 

prospective international interest need not be provided for in writing.120 

Practice Note: The Cape Town Convention is quite vague in terms of what constitutes negotiations sufficient to 

support the creation of a prospective international interest. As such, the practice has developed in many cases of only 

registering such prospective interests a few days in advance of an actual closing (although with sufficient foresight, and 

consent of the debtor/seller to permit registration against it, the parties could certainly register such interest well in advance 

of that so long as the particular aircraft object is specifically identified and already exists and the parties have the requisite 

intent to create such international interest based upon specific negotiations and/or explicit agreement upon the occurrence 

of a stated event). 

____________________________________ 

 
116 Article 30(2) of the Convention.  

117 Article 1(y) of the Convention. 

118 GOODE at para. 2.61 (Unidroit 2019).  

119 GOODE at para. 4.35 (Unidroit 2019). 

120 GOODE at para. 2.61 (Unidroit 2019). 
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Example:  A prospective Seller and Buyer sign a letter of intent providing for a non-binding commitment on the part 

of Seller to sell to Buyer one of several engines (all of the same type, to be selected by Seller at some point in the future). 

Seller and Buyer register prospective sales in respect of each of the possible engines for sale. While the letter of intent may 

demonstrate sufficient intent of the parties to warrant the registration of a prospective sale (even though it was non-binding 

in nature), the fact that the parties had not, at the time of registration, identified the specific engine to be subject to such 

sale would cause the related prospective sale registration to be ineffective to establish any priority. 

If the stated event occurs, then an interest initially registered as a prospective international 

interest will automatically become an international interest and it will be treated as registered from 

the time of registration of the prospective international interest, provided that such registration was 

still current immediately before the international interest was constituted under Article 7 of the 

Convention.121 No additional registration is required when the international interest comes into 

being as a result of the stated event having occurred. Furthermore, Article III of the Protocol 

specifically extends the provisions relating to prospective international interests to cover 

prospective sales.122 

Practice Note: Several major aircraft manufacturers refuse to consent to prospective registrations in connection with 

the sale of new aircraft. These manufacturers will only consent to the registration of a sale after they have received the sale 

proceeds for the related aircraft.  In addition, if the applicable connecting factor in respect of an interest in an airframe is 

ǘƘŜ ǊŜǎǳƭǘ ƻŦ ǘƘŜ ŀƴǘƛŎƛǇŀǘŜŘ ǊŜƎƛǎǘǊŀǘƛƻƴ ƻŦ ǎǳŎƘ ŀƛǊŦǊŀƳŜ ƛƴ ŀ /ƻƴǘǊŀŎǘƛƴƎ {ǘŀǘŜΣ ŀ ǇŀǊǘȅΩǎ ŀōƛƭƛǘȅ ǘƻ ǊŜƎƛǎǘŜǊ ǎǳŎƘ ƛƴǘŜǊŜst at 

the International Registry may be limited if a registration requires an authorisation code from an authorised entry point 

(and such code may not be available until a registration mark is assigned to such airframe).123 

It is important to note that a person searching the International Registry will not be able to 

differentiate between an international interest and a prospective international interest as the priority 

search certificate will merely evidence that the creditor and the debtor have registered an 

international interest in the aircraft object.124 Though for statistical purposes the registrant is 

required to state whether what is being registered is an international interest or a prospective 

international interest this is not a requirement of the regulations themselves, nor does the choice 

have a legal effect, so that an erroneous statement will not vitiate the registration.125 In either case, 

____________________________________ 

 
121 Article 19(4) of the Convention. 

122 Article III of the Protocol. The efficacy of a registration of a prospective international interest or sale may nonetheless be impacted by applicable national 

law. For airframes registered in the United States, for example, the transaction contemplated by the prospective international interest or sale must be 

consummated (and final documentation must be filed with the U.S. Federal Aviation Administration) within 60 days of filing the notice of such interest in 

order for the prospective international interest or sale to remain valid. 49 U.S.C. § 44,107(e)(2)(B). This requirement puts a limitation on the availability 

of prospective registrations in the context of U.S.-registered aircraft as in the event that the actual documents are not filed with the FAA by the end of the 

60-day period, the prospective registration would cease to be valid. This requirement is at odds with the terms and spirit of the Convention and creates 

a potential conflict between the Convention (which presumably would find the interest valid and effective) and national law (which might call into question 

the validity of such interest).  

123 See Section V.A. herein. 

124  Article 22(3) of the Convention. 

125 Article 22(3) of the Convention. 
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the applicable searching party has received notice that it may not have the desired priority and must 

therefore make further inquiries. 

K. Assignments and Novations  

(I) ASSIGNMENTS. 

Assignments relating to international interests are registrable under the Cape Town 

Convention;126 however, such registrations of such assignments are confined to contractual 

assignments and not assignments by operation of law, such as assignments resulting from a statutory 

merger.127 The Cape Town Convention defines ñassignmentò broadly as: 

ña contract which, whether by way of security or otherwise, confers on the assignee 

associated rights with or without a transfer of the related international interest.ò128 

The general rule under the Cape Town Convention is that an assignment (which includes 

transfers, charges and pledges) of associated rights also transfers to the assignee the related 

international interest and all other interests and priorities of the assignor therein.129 The Cape Town 

Convention defines ñassociated rightò to mean rights to payment or other performance of certain 

obligations by a debtor under an agreement that is secured by or associated with the aircraft object.130 

For example, the right to repayment of a loan or rentals under a lease as well as rights to other forms 

of performance, such as insurance, maintenance, return conditions or other operational requirements 

relating to the applicable aircraft object, all constitute associated rights. 

Practice Note: An outright and absolute assignment or transfer by a lessee of its rights under a lease is not an 

assignment of associated rights within the Cape Town Convention, nor is such assignment registrable as such. Instead, if a 

lessee were to absolutely assign or transfer its rights as lessee to a third party (such as pursuant to an AOSA) such assignment 

would give rise to the creation of a new international interest between the lessor and the assignee (as the new lessee) (as 

____________________________________ 

 
126 Article 16(1)(b) of the Convention. This is true even if the international interest itself is not registered, however, such an assignee may risk subordination 

(including in the event where a holder of a subsequent international interest registers such interest and thereby obtains priority over the unregistered 

interest). See GOODE at paras. 2.239 and 4.262 (Unidroit 2019). 

127 GOODE at para. 2.243 (Unidroit 2019). Forms of transfer by operation of law other than subrogation, for example, transfers resulting from a statutory 

merger of a creditor and another corporation into a new entity to which the applicable international interest passes under applicable law, are outside both 

the registration provisions governing assignment and the priority rule in Article 3.5 governing the priority of competing assignments because the definition 

of ñassignmentò in Article 1(b) is limited to contractual assignments. GOODE at para. 2.230 (Unidroit 2019). Transfers resulting from a merger where the 

existing debtor is not the surviving entity would not be treated as an assignment. Rather, in that case the International Registry would treat the merger 

as a ñchange of nameò and the Registry would have a separate means of updating the registry to reflect the debtor under its new name. See Section 5.16 

of the Cape Town Regulations. 

128 Article 1(b) of the Convention. 

129 Article 31(1) of the Convention. 

130 Article 1(c) of the Convention. Note that only a creditor can hold and assign associated rights. GOODE at para. 4.225 (Unidroit 2019). 
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opposed to an assignment of the associated rights relating to the existing international interest) and new registrations 

should be effected with the international registry in order to establish priority.131 

It should be noted that the definition of ñassignmentò purposefully focuses on assignments of 

associated rights, as opposed to international interests.132 The Cape Town Convention, following 

the position of most major legal systems, adopts an approach which is consistent with the view that 

a security interest is an accessory to the obligation secured.133 As such, an assignment of associated 

rights made in conformity with the formalities set out below also transfers to the assignee the related 

international interest and all of the other interests and priorities of the assignor under the Cape Town 

Convention, unless the parties otherwise agree.134 While it is open to the parties to agree to assign 

the associated rights without transferring the related international interest, a purported assignment 

of an international interest under a security agreement without the inclusion of some or all of the 

associated rights is not valid under the Cape Town Convention.135 

Practice Note: In the case of a full and absolute assignment, it is advisable to include in the assignment agreement a 

statement that all associated rights are being assigned to the assignee. 

ñAssociated Rightsò can include rights to performance by the debtor or a third party under 

another contract, provided that (a) the debtor has undertaken in the agreement (e.g., security 

agreement, leasing agreement or title reservation agreement) to perform (or procure performance) 

under such other contract, and (b) the rights to such performance are secured by or associated with 

the object to which such agreement relates (such as when a security agreement secures indebtedness 

owing under another contract).136 But rights to performance under other contracts are not associated 

rights in relation to the applicable agreement merely because they are secured by or associated with 

the object to which the agreement relates.137 Rather, ñassociated rightsò are confined to the 

obligations of the debtor itself under the agreement to the extent that the debtor specifically 

____________________________________ 

 
131 This type of assignment is in contrast to a security assignment of lesseeôs rights, which can also constitute a separate registrable international interest. 

See Section II.F herein for a discussion of the use of the collateral assignment of a lesseeôs rights under a leasing agreement (pursuant to an AOSA) in 

order to allow the holder of a pre-existing right or interest to have the benefits of certain protections available under the Convention. 

132 See GOODE at para. 2.245 (Unidroit 2019). A purported assignment of an international interest, without any related associated rights, would therefore be 

of limited, if any, value, and if the assigned international interest relates to a security agreement, such assignment is invalid from the outset. Article 32(2) 

of the Convention. 

133 GOODE at para. 2.245 (Unidroit 2019). 

134 Article 31(1) of the Convention. Nothing precludes the parties to an agreement which constitutes an international interest from allowing an assignment 

of the associated rights without a transfer of the applicable international interest. For example, an assignment of future rights to the payment of 

installments under a retention of title agreement may be made without a transfer of the aircraft object to which the agreement relates. GOODE at 

para. 4.231 (Unidroit 2019). However, the Cape Town Convention does not apply to an assignment of associated rights that is divorced from the related 

international interest. Article 32(3) of the Convention. It is important to recognize, however, that a registered assignee of associated rights coupled with 

an international interest has priority over an assignee of associated rights in isolation from the international interest. Article 35 of the Convention. 

135 Article 32(2) of the Convention. Such an assignment is not valid because the function of a security agreement is to secure payment or performance of 

certain obligations, and if the international interest is held by a chargee to whom none of the secured rights have been assigned, then such security 

interest is not securing anything. GOODE at para. 4.249 (Unidroit 2019). 

136 GOODE at para. 4.12 (Unidroit 2019). 

137 GOODE at para. 4.228 (Unidroit 2019). 
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undertakes performance (or agrees to procure the performance) of those obligations in such 

agreement.138 

Practice Note: When dealing with obligations contained in a separate or unrelated contract (such as when a loan 

agreement is entered into but the security interest in an aircraft object is granted in a separate security agreement in order 

to secure such loan obligations), it is important to include in the applicable agreement constituting an international interest 

a specific undertaking from the debtor to perform such obligations as well as a statement in such separate or unrelated 

contract that the obligations contained therein are secured by or associated with the applicable aircraft object. Failure to 

do so does not invalidate the arrangement as between the debtor and the original creditor, but could impact the 

effectiveness of any assignment of such obligations such that they would not be considered associated rights and therefore, 

ǿƻǳƭŘ ƴƻǘ ōŜ ŎƻǾŜǊŜŘ ǳƴŘŜǊ ǘƘŜ /ŀǇŜ ¢ƻǿƴ /ƻƴǾŜƴǘƛƻƴ όōȅ ǾƛǊǘǳŜ ƻŦ ƴƻǘ ōŜƛƴƎ άŀǎǎƻŎƛŀǘŜŘέ ǿƛǘƘ ǘƘŜ ǊŜƭŀǘŜŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ 

interest).139 

In addition, a partial assignment of associated rights is permitted under the Cape Town 

Convention (e.g., an assignor and assignee may agree to an assignment of some future installments 

or rentals rather than all future installments or rentals).140 In situations involving partial assignments, 

the Cape Town Convention leaves it to the parties to agree on their respective rights concerning the 

related international interest, provided that, in the absence of a specific agreement, applicable law 

would govern the respective rights of the assignor and the assignee in respect of such international 

interest.141  For example, the assignor and the assignee could decide who would be entitled to 

exercise rights and remedies in respect of the applicable international interest against the debtor. 

However, the debtorôs consent is required if any such agreement between the assignor and assignee 

adversely affects the debtor (such debtorôs consent may be a general consent and may be given in 

advance).142 

Example 1:  Pursuant to a loan agreement, Creditor advances funds to Debtor for the purchase of an aircraft engine, 

ŀƴŘ 5ŜōǘƻǊ ƛƴ ŀ ǎŜǇŀǊŀǘŜ ǎŜŎǳǊƛǘȅ ŀƎǊŜŜƳŜƴǘ ƎǊŀƴǘǎ /ǊŜŘƛǘƻǊ ŀ ǎŜŎǳǊƛǘȅ ƛƴǘŜǊŜǎǘ ƛƴ ǎǳŎƘ ŜƴƎƛƴŜ ǘƻ ǎŜŎǳǊŜ 5ŜōǘƻǊΩǎ ƻōƭƛƎŀǘƛƻƴǎ 

under the loan agreement (and such security agreement has a specific undertaking by Debtor to perform its obligations 

under the loan agreement). Creditor thereafter assigns its rights under the loan agreement (which are associated rights) to 

Assignee by way of an outright assignment. The effect of the assignment is to transfer to Assignee not only the associated 

rights but also, in the absence of an agreement to the contrary, the international interest in favour of Creditor. In such case, 

Assignee would be entitled to be the registered assignee of the international interest, enjoying the same priority as that 

____________________________________ 

 
138 GOODE at para. 2.242 (Unidroit 2019). 

139 See Article 31 of the Convention. The provisions of the Cape Town Convention dealing with the assignment of associated rights (and in particular, the 

rules dealing with competing assignees) are quite complex and detailed and are well beyond the scope and general nature of this Guide. 

140 Article 31(2) of the Convention; GOODE at para. 4.235 (Unidroit 2019). 

141 See GOODE at para. 4.235 (Unidroit 2019). 

142 Article 31(2) of the Convention. 
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previously enjoyed by Creditor, and Assignee and Creditor should register an assignment of such interests on the 

LƴǘŜǊƴŀǘƛƻƴŀƭ wŜƎƛǎǘǊȅ ǘƻ ǇǊƻǘŜŎǘ !ǎǎƛƎƴŜŜΩǎ ǇǊƛƻǊƛǘȅ ǘƘŜǊŜƛƴΦ 

Example 2:  Same facts as Example 1, except that the security inteǊŜǎǘ ǎŜŎǳǊŜǎ ƴƻǘ ƻƴƭȅ 5ŜōǘƻǊΩǎ ƻōƭƛƎŀǘƛƻƴǎ ǳƴŘŜǊ ǘƘŜ 

loan agreement but also all other contracts between Debtor and Creditor. Debtor also undertakes in the security agreement 

to not only perform its obligations under the loan agreement but also under such other contracts. If Creditor subsequently 

ƳŀƪŜǎ ŀ ŦǳǊǘƘŜǊ ƭƻŀƴ ǘƻ 5ŜōǘƻǊ ǳƴŘŜǊ ŀ ƴŜǿ ƭƻŀƴ ŀƎǊŜŜƳŜƴǘΣ /ǊŜŘƛǘƻǊΩǎ ŀǎǎƻŎƛŀǘŜŘ ǊƛƎƘǘǎ ƛƴŎƭǳŘŜ ƛǘǎ ǊƛƎƘǘ ǘƻ ǊŜǇŀȅƳŜƴǘ 

under the second loan agreement, so that if Creditor assigns all or any portion of either loan agreement to Assignee, such 

assignment would constitute a partial assignment of the associated rights such that Article 31(2) of the Convention applies 

and it is for Creditor and Assignee to agree their respective rights concerning the applicable international interest (failing 

that, the determination of the respective rights of Creditor and Assignee is determined by applicable national law). 

Example 3:  Head Lessor leases an airframe to Lessee pursuant to a Head Lease and registers an international interest 

in respect of the Head Lease.  Lessee subleases the airframe to Sublessee pursuant to a Sublease and registers an 

international interest in respect of the Sublease.  Lessee then collaterally assigns its interest in the Sublease and all 

associated rights therein to head Lessor.  Head Lessor then further collaterally assigns its interest in the Head Lease and the 

security assignment of the Sublease and all associated rights therein to its Lender.  Head Lessor and Lessee should register 

the assignment of the international interest under the Sublease to Head Lessor, and then Head Lessor and Lender should 

register an assignment of that Lessee assignment of the international interest (in respect of the sublease) to Lender (along 

with an assignment of the Head Lease). 

Practice Note: It is inappropriate to deal with an assignment of an international interest simply by amending the 

original registration so as to replace the name of the assignor with that of the assignee. This is misleading and conceals the 

fact that an assignment has been made. 

The priority rules governing competing assignments of associated rights generally follow the 

ñfirst in timeò rule which provides that an assignment registered with the International Registry has 

priority over any subsequently registered assignment and over an unregistered assignment.143 This 

priority rule is, however, qualified in two significant ways. In general terms, the rules provide that 

an assignee of associated rights (and, thus, the related international interest) only has priority (as 

provided in the Cape Town Convention) over another assignee of such associated rights (i) if the 

contract under which the associated rights arise states that they are secured by or associated with 

the aircraft object; and (ii) to the extent that the associated rights are ñrelated toò an aircraft object.144 

For purposes of the Convention, associated rights are related to an aircraft object where they 

represent payment of the price of the aircraft object, the advance of a loan for the purchase of that 

aircraft object or the rental of an aircraft object under the title reservation agreement, security 

____________________________________ 

 
143 Article 35(1) of the Convention. Since the definition of ñassignmentò in Article 1(b) of the Convention is limited to contractual assignments, it is the 

applicable law, and not Article 29 of the Convention, which determines the priority between a contractual assignee and an assignee by operation of law. 

144 Article 36(1) of the Convention. 
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agreement or lease agreement, as applicable (together with other related obligations arising under 

the applicable title reservation agreement, security agreement or lease such as default interest, break 

funding amounts, sums payable under indemnities and the like).145 In a situation where associated 

rights do not comply with the foregoing, the priority of competing assignments is determined by 

applicable national law and not the Cape Town Convention.146 

Example 1:  Creditor advances money to Debtor for the purchase of an engine and takes a security interest in the 

engine under a security agreement to secure repayment of the advance and all other obligations of Debtor to Creditor under 

any agreement or other contract entered into between them (and Debtor agrees in the applicable security agreement to 

perform its obligations under all such other contracts). The applicable loan agreement specifically recites that the obligations 

of the Debtor under the loan agreement are secured by a lien on the engine. Creditor registers its interest under the security 

agreement as an international interest and subsequently assigns its rights under the loan agreement, together with the 

international interest, by way of security first to Assignee 1 and second to Assignee 2. The priority of the competing 

assignments to Assignee 1 and Assignee 2 is determined by the order of registration since both conditions of Article 36(1) 

are fulfilled. 

Example 2:  Same facts as in Example 1 except in lieu of serving as an advance to allow the Debtor to purchase the 

ŜƴƎƛƴŜΣ ǘƘŜ ƭƻŀƴ ƛǎ ŦƻǊ 5ŜōǘƻǊΩǎ ƎŜƴŜǊŀƭ ŎƻǊǇƻǊŀǘŜ ǇǳǊǇƻǎŜǎΦ Lƴ ǘƘƛǎ ŎŀǎŜΣ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ŘƻŜǎ ƴƻǘ ŘŜǘŜǊƳƛƴŜ ǇǊƛƻǊƛǘȅ ŀǎ 

between Assignee 1 and Assignee 2 (regardless of the order of any registration on the International Registry) because the 

ŀŘǾŀƴŎŜ ƛǎ ŦƻǊ ƎŜƴŜǊŀƭ ǇǳǊǇƻǎŜǎ ŀƴŘ ƛǎ ƴƻǘ άǊŜƭŀǘŜŘέ ǘƻ ŀƴ ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘΦ !ŎŎƻǊŘƛƴƎƭȅΣ ǘƘŜ ǇǊƛƻǊƛǘȅ ōŜǘǿŜŜƴ ǘƘŜ ŀǎǎƛƎƴŜŜǎ ƛs 

governed by applicable law. 

The Cape Town Convention removes otherwise applicable conflict of laws issues in connection 

with any assignment of associated rights, including the creation of a security interest in associated 

rights. In this regard it is analogous to removing the lex situs issues for international interests and 

contracts of sale. The formal requirements for the constitution of an assignment of associated rights 

that also transfers the related international interest are similar to the requirements for the creation 

of an international interest, namely, the assignment must: (1) be in writing, (2) enable the associated 

rights to be identified under the contract from which they arise, and (3) in the case of an assignment 

by way of security, enable the obligations secured by the assignment to be determined (but without 

the need to state a sum or maximum sum secured).147 The Protocol adds a requirement that the 

debtor must have consented in writing to such assignment (although such consent may be given in 

____________________________________ 

 
145 Article 36(2) of the Convention. For a complete list of such associated rights, see Article 36(2) of the Convention. The purpose of this restriction is to 

avoid giving the assignee a priority to rights to payment which, though secured on an aircraft object, are unrelated to its acquisition or rental or the 

purchase of another object, as, for example, an advance on the security of the equipment already acquired by the chargor with its own or a third partyôs 

funds. GOODE at para. 4.266 (Unidroit 2019). 

146 Article 36(3) of the Convention. 

147 Article 32(1) of the Convention. These requirements track the formal requirements of an international interest except that ñassociated rightsò must be 

identified instead of the ñaircraft objectò which is already identified. GOODE at para. 4.247 (Unidroit 2019). 
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advance and need not identify the assignee).148 In any event, the debtor must be given notice of the 

assignment in writing by or with authority of the assignor and the notice must specifically identify 

the applicable associated rights.149 There is no requirement that the assignor of any associated rights 

be situated in a Contracting State (the assignment is required to be registered to establish priority 

even though a separate international interest involving the assignor (acting as a debtor) would not 

otherwise be valid under the Cape Town Convention). In addition, an assignee of associated rights 

relating to an international interest may (and should) register the assignment with the International 

Registry irrespective of whether or not the subject international interest has itself been registered 

(in order to secure priority in respect of such assignment).150 

Example 1:  Owner is the owner and lessor of an aircraft object leased to Lessee. Owner and Lessee register the 

international interest in respect of the lease. Thereafter, Owner assigns its rights under the lease to Assignee by way of an 

outright assignment. The effect of the assignment is to transfer to Assignee not only the associated rights (e.g., the 

performance by the Lessee of its obligations under the lease) but also, in the absence of an agreement to the contrary, the 

international interest previously vested in OwƴŜǊΦ Lƴ ƻǊŘŜǊ ǘƻ ǇǊƻǘŜŎǘ !ǎǎƛƎƴŜŜΩǎ ƛƴǘŜǊŜǎǘ ƛƴ ǎǳŎƘ ǊƛƎƘǘǎ ŀǎ ŀƎŀƛƴǎǘ ǎǳōǎŜǉǳŜƴǘ 

transferees of Owner, Owner and Assignee should register an assignment of such international interest with the 

International Registry. 

Example 2:  Assuming the same facts as Example 1 above, except assume the original international interest in the 

lease was not registered by Owner and Lessee. In this scenario, Assignee is entitled to have the assignment registered, 

regardless of the fact that the assigned international interest has not been registered. An assignee of an unregistered 

international interest which registers its assignment has priority (with respect to the unregistered international interest) 

over any subsequent assignee of such international interest from Owner.151 

Practice Note: Care should always be taken to be sure the record at the International Registry is updated to reflect 

any assignment of an international interest (even if the underlying documentation may arguably suggest otherwise). For 

example, in a situation where a lease of an aircraft is extended, the Convention provides that a new international interest 

is created in respect of the extension period. As such, the lessee, as debtor, and the lessor, as secured party, would need to 

register such interest in order to establish priority in respect of the lease agreement (for the extension period). If the 

applicable lessor had financed the aircraft, and originally executed a security agreement conveying, as collateral security, all 

of its rights in the original lease agreement including any extension thereof, the lessor, as assignor, and the lender, as 

____________________________________ 

 
148 Article XV of the Protocol. The debtorôs consent is required only for the purpose of its duty of performance to the assignee and as such it is not a 

prerequisite to the effectiveness of the assignment as between the assignor and assignee. GOODE at para. 5.79 (Unidroit 2019). 

149 Article 33(1) of the Convention. 

150 Section 5.6 of the Cape Town Regulations and GOODE at para. 2.239 (Unidroit 2019). 

151 When registering an assignment of an international interest, the International Registry will request the file number of such international interest. If such 

international interest has not previously been registered, then the party effecting such assignment should select ñNoneò from the drop-down box entitled 

ñFile Numberò. Thereafter, the International Registry will allow the party assigning such interest to manually provide a description of the interest being so 

assigned. Section 5.7 of the Cape Town Regulations allows for a ñblockò assignment pursuant to which all of the underlying interests evidenced by 

registrations on the International Registry in which an assignor is a named party may be assigned to a designated assignee (with consent given by such 

assignee) which should ease the administrative burden associated with assignments on the International Registry. 
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assignee, would register an assignment of the international interest in respect of the original lease agreement at the outset 

of thŜ ǘŜǊƳ ƛƴ ƻǊŘŜǊ ǘƻ ǇǊƻǘŜŎǘ ǘƘŜ ƭŜƴŘŜǊΩǎ ƛƴǘŜǊŜǎǘΦ bƻǘǿƛǘƘǎǘŀƴŘƛƴƎ ǘƘŜ ŦŀŎǘ ǘƘŀǘ ǘƘŜ ƭŜƴŘŜǊΩǎ ǳƴŘŜǊƭȅƛƴƎ ǎŜŎǳǊƛǘȅ ŎƻǾŜǊǎ 

both the original lease term and the extended lease term, since the Convention would treat the two terms under the lease 

agreement as separate interests, an assignment of the lease registration made in respect of the extension term would 

ǎƛƳƛƭŀǊƭȅ ƴŜŜŘ ǘƻ ōŜ ƳŀŘŜ ŀǘ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ wŜƎƛǎǘǊȅ ƛƴ ƻǊŘŜǊ ǘƻ ǇǊƻǇŜǊƭȅ ǇǊƻǘŜŎǘ ǘƘŜ ƭŜƴŘŜǊΩǎ ǊƛƎƘǘǎ όŦƻǊ ǎǳŎƘ ŜȄǘŜƴǎƛƻƴ 

period). 

(II) ASSIGNMENTS VS. NOVATIONS. 

Contracts (and particularly leases) are often transferred between creditors and the legal basis 

by which the transfer is effected will usually depend on the applicable law of the underlying 

contract.  Transfers are often effected either by a novation or by an assignment and assumption 

agreement.  Different legal systems have different rules as to how a novation (or an assignment and 

assumption agreement) should be constituted and as to the effects of such a contract.   For purposes 

of the Cape Town Convention, however, whether a transaction is an assignment or a novation is to 

be determined from its nature as a matter of interpretation of the Convention and without reference 

to applicable law.152  The impact of the differing treatment can be substantial as, if a transaction is 

treated as a novation, it would require the debtor and the assignee to register a new interest at the 

International Registry (since the existing interest would no longer be effective) whereas if the 

transaction is in the nature of an assignment and assumption of the existing interest, then an 

assignment would need to be registered and the existing interest would remain effective. 

Practice Note: The Official Commentary provides significant guidance to assist practitioners in navigating the maze of 

assignments vs. novations: 

ά!ǎǎƛƎƴƳŜƴǘǎέ ŀǎ ŘŜŦƛƴŜŘ ƛƴ !ǊǘƛŎƭŜ мόōύ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΣ ƛƴǾƻƭǾŜǎ ǘƘŜ ŎƻƴŦŜǊƳŜƴǘ ƻŦ ŀǎǎƻŎƛŀǘŜŘ ǊƛƎƘǘǎ 

ƻƴ ǘƘŜ ŀǎǎƛƎƴŜŜΦ ¢ƘŜ ŜǎǎŜƴŎŜ ƻŦ ŀǎǎƛƎƴƳŜƴǘ ƛǎ ǘƘǳǎ ǘƘŜ ǘǊŀƴǎŦŜǊ ƻŦ ŎǊŜŘƛǘƻǊΩǎ ǊƛƎƘǘǎΦ Lǘ ƛǎ ŎƭŜŀǊ ǘƘŀǘ ŀ ƴŜǿ 

agreement between all three parties ς debtor, creditor and assignee ς which replaces the original 

agreement is not an assignment but a novation. It is also clear that a transaction in which the creditor 

simply transfers its associated rights and the related international interest without reference to its 

obligations is an assignment. But there are also hybrid transactions in which the creditor assigns its rights 

under the agreement and also, with the consent of the debtor, transfers its obligations, wholly or in part. 

Such a transaction is an assignment for purposes of the Convention, whether or not the elements of the 

ǘǊŀƴǎŀŎǘƛƻƴǎ ǊŜƭŀǘƛƴƎ ǘƻ ǘƘŜ ŎǊŜŘƛǘƻǊΩǎ ƻōƭƛƎŀǘƛƻƴǎ ǊŜǎǳƭǘ ƛƴ ŎƘŀǊŀŎǘŜǊƛǎŀǘƛƻƴ ƻŦ ǘƘŜ ŀƎǊŜŜƳŜƴǘ ŀǎ ŀ ƴƻǾŀǘƛƻƴ 

under national law. This is beŎŀǳǎŜ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΩǎ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άŀǎǎƛƎƴƳŜƴǘέ ƛǎ ƛƴŘŜǇŜƴŘŜƴǘ ƻŦ ƴŀǘƛƻƴŀƭ 

law, and if an agreement has the effect of transferring associated rights from the creditor to another 

____________________________________ 

 
152  This is necessary to preserve the unity of the Cape Town Convention because a new agreement for an international interest (which would be the 

effect of a novation) is separately registrable, so that specific requirement for registration would affect third parties and therefore could not be left to 

depend on the law governing or characterising the assignment, particularly when national laws differ so much on the point. GOODE at para. 2.53 (Unidroit 

2019). 
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person it will be an assignment for purposes of the Convention no matter how the transaction as a whole 

is characterised under national law.153 

The key difference is whether the existing rights of the creditor are transferred (which would 

constitute an assignment) or whether they are cancelled and replaced by new rights, albeit on 

substantially similar terms, in favour of the transferee (which would constitute a novation). It is 

instructive to compare the two template transfer documents prepared by the AWG154. 

The first is an English law Aircraft Lease Novation and Amendment Agreement.  This provides 

(amongst other things) at clause 2 that ñthe Lessee releases the Existing Lessor from the Existing 

Lessor's obligations, duties and liabilities to the Lessee under the Leaseé..ò and that ñthe New 

Lessor agrees to assume the rights, obligations, duties and liabilities of the "Lessor" under the Lease 

arising from and including the Effective Time and to perform the obligations of the "Lessor" under 

the Leaseé.ò  There is no transfer of existing rights and obligations between the two lessors: rather 

the ñExisting Lessorò is released from its obligations and the ñNew Lessorò agrees to assume 

identical obligations.  This therefore is properly characterised as a novation under the Cape Town 

Convention and creates a new registrable international interest. 

The second is a New York law Aircraft Lease Assignment, Assumption and Amendment 

Agreement.  The operative clause (clause 2) here provides (amongst other things) that: ñthe Existing 

Lessor assigns to the New Lessor, and the New Lessor agrees to assume, the rights, obligations, 

duties and liabilities of the "Lessor" under the Lease arising from and including the Effective 

Timeéò.  Here there is a transfer of existing rights and obligations and so this is properly 

characterised as an assignment under the Cape Town Convention and should be registered as an 

assignment of the existing international interest. 

The key issue is the contractual effect of the transfer document ï not its title or its governing 

law.  It is quite possible for assignments to be governed by English law and for novations to be 

governed by New York law. It is, however, clear that the two template documents referred to above 

operate, respectively, as a novation agreement and as an assignment for the purposes of the Cape 

Town Convention.   

Note that it is common in transfer documents (whether novations or assignments) for certain 

ancillary rights and obligations (for example in respect of pre-existing rights or continuing 

indemnities) to remain in force between the original lessor and the lessee. Whilst such provisions 

might affect the characterisation of the transfer agreement under the relevant applicable law, they 

are irrelevant in the context of the Cape Town Convention.  The key question for these purposes is 

how the central rights and obligations ï to lease and take on lease the aircraft object ï are treated. 

____________________________________ 

 
153 GOODE at para. 2.54 (Unidroit 2019). 

154 See http://www.awg.aero/project/gats/. 
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Example 1:  Owner leases an engine to Lessee under a lease agreement. The lease is properly registered in the 

International Registry as an international interest. Subsequently, Owner transfers its interest as lessor to Transferee. By 

virtue of the transfer, Owner assigns all of its rights, and is released of all obligations, in each case arising from and after the 

date of transfer (with Transferee accepting such rights and agreeing to assume all obligations relating to the period from 

and after the date of transfer). For purposes of the Convention this amounts to an assignment, and not a new (novated) 

agreement, and this is regardless of any different characterisation that might be given under applicable national law. This is 

so whether or not the Owner and the Lessee separately agree that certain of the pre-existing contractual rights and 

obligations existing between them (for example in respect of continuing indemnities) should continue in force 

notwithstanding the transfer. 

Example 2: Same facts as Example 1 except the transfer document is a three-party agreement amongst Owner, Lessee 

and Transferee whereby Owner and the Lessee release each other from their mutual rights and obligations under the 

existing lease agreement (with no assignment of associated rights) and the Transferee and the Lessee agree to be bound by 

substantially similar rights and obligations under a new lease agreement coming into effect by virtue of the execution of the 

transfer agreement.   For purposes of the Cape Town Convention, this does not constitute an assignment, but rather the 

entry into a new lease agreement (which effectively discharges the existing international interest and requires the Lessee 

and the Transferee to register a new international interest with the International Registry in respect of the new lease 

agreement). This is so whether or not the Owner and the Lessee separately agree that certain of the pre-existing contractual 

rights and obligations existing between them (for example in respect of continuing indemnities) should continue in force 

notwithstanding the transfer. 

L. Choice of Law and Jurisdiction  

(I) CHOICE OF LAW. 

One of the purposes of the Convention is to provide uniform rules which make it unnecessary 

to resort to otherwise applicable law on matters within the scope of those rules, such as the 

creation, registration, enforcement and priority of international interests and the assignment of 

associated rights. All that is needed to constitute an international interest in an aircraft object is an 

agreement which conforms to the simple requirements of Article 7 of the Convention and Article 

VII of the Aircraft Protocol. This is so whether or not the international interest has any counterpart 

in national law or fulfils the requirements for the creation of an interest under national law. In this 

sense the international interest is autonomous, being derived from the Convention itself. But 

whether an agreement exists at all and the time when an agreement comes into existence are to be 

determined by the applicable law, which will thus govern questions such as capacity to contract, 

whether there was a meeting of the minds, the impact of illegality, and the like.155 Further, as the 

Cape Town Convention is not a fully  self-contained codification, questions concerning matters 

____________________________________ 

 
155 GOODE at para. 2.79 (Unidroit 2019). 
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governed by the Convention which are not expressly settled in it are to be settled in conformity 

with the general principles on which the Convention is based156 or, in the absence of such 

principles, in conformity with the applicable law. As such, certain questions concerning matters 

within its scope not set out in the Convention itself (or otherwise agreed to by the parties) have 

to be resolved by domestic substantive law (i.e., the applicable law). In this context, the 

ñapplicable lawò means the domestic rules of the law applicable by virtue of the rules of private 

international law of the forum state.157 The Convention thus does not itself contain a uniform 

conflict of laws rule but rather designates the applicable law by making reference to the private 

international rules of the forum state. 

The applicable law is referred to in numerous places in the Convention and the Protocol as well 

as in the Official Commentary. As Professor Goode points out in the Official Commentary: 

ñThe Convention expressly leaves it to the applicable law to determine: 

Å whether an agreement falling within Article 2(2) is to be recharacterised and the time 

when it is considered made; 

Å what remedies are available in addition to those provided by the Convention 

(Article 12); 

Å what procedure must be followed in the exercise of remedies (Article 14), subject, 

however, to the mandatory declaration under Article 54(2) as to whether the leave of 

the court is required where not so provided by the Convention; 

Å acquisitions of international interests by legal or contractual subrogations for the 

purpose of registration (Article 16(1)(c)); 

Å the continuance, upon installation on an object, of rights in an item (other than an 

object) created prior to installation (Article 29(7)(a)); 

Å the creation, after removal from an object, of rights in an item (other than an object) 

previously installed on the object (Article 29(7)(b)); 

Å the effectiveness in the debtorôs insolvency of an international interest not registered 

in the International Registry (Article 30(2)); 

Å the defences and rights of set-off available to a debtor against an assignee of associated 

rights (Article 31(3),(4)); 

Å the priority of competing assignments of associated rights in cases falling outside 
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156 See Section II.A. herein for a discussion on gap-filling provisions. 

157 Article 5(3) of the Convention. 
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Article 36(1) and (2) (Article 36(3)); 

Å the acquisition of associated rights and the related international interest by legal 

or contractual subrogation under the applicable law (Article 38(1), and see Article 

50(3));  

Å the range of non-consensual rights or interests provided by its law which are to have 

priority over a registered international interest (Article 39) or are to be registrable as 

if they were international rights or interests; and 

Å the priority of pre-existing rights and interests (Article 60(1)).ò158 

He goes on to provide, with respect to the Protocol, that: 

ñLike the Convention the Aircraft Protocol contains various provisions referring matters to the 

applicable law. These are as follows: 

Å Under Article VIII,  subject to a declaration by a Contracting State, the parties are free to 

choose the law governing their relations inter se. 

Å Under Article XI, Alternative A, paragraph 5(b), unless and until the creditor is given the 

opportunity to take possession of an aircraft object after the occurrence of an insolvency- 

related event, it is entitled to apply for any other forms of interim relief available under the 

applicable law. 

Å Under Article XI, Alternative A, paragraph 11, the provision in paragraph 10 that no 

obligations of the debtor under the agreement may be modified without the creditorôs 

consent does not affect any authority of the insolvency administrator under the applicable 

law to terminate the agreement. 

Å Article XI,  Alternative B, provides in paragraph 2(b) that upon the occurrence of an 

insolvency-related event the insolvency administrator or the debtor, as applicable, 

is to give the creditor the opportunity to take possession in accordance with the 

applicable law. 

Å Paragraph 3 of Alternative B provides that the applicable law may permit the court to 

require the taking of any additional step or the provision of any additional guarantee. 

Å Under Article XVI(2), nothing in the Convention or Protocol affects the liability  of the 

creditor for any breach of the agreement under the applicable law in so far as that agreement 

relates to an aircraft object.ò159
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158  GOODE at para. 2.71 (Unidroit 2019). 

159 GOODE at para. 3.24 (Unidroit 2019). 
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In each of these cases, the applicable law would need to be determined by national 

substantive law rules in accordance with the applicable choice of law provisions and the rules 

of the forum state. 

The Protocol further complements this approach by introducing a uniform conflict of laws 

provision which allows the parties to an agreement to choose the substantive law to govern 

their contractual arrangements.160  By virtue of Article VIII  of the Protocol, which applies only 

where a Contracting State has made a declaration under Article XXX(1)  of the Protocol, the 

parties to an agreement or a related guarantee contract or subordination agreement or contract of 

sale are free to choose the law to govern their contractual rights and obligations, wholly or 

in part, and unless otherwise agreed their choice is taken to be a reference to the domestic rules 

of law of the designated State (i.e., excluding its conflict of laws rules). This choice must be 

respected by the courts of a Contracting State. In such a Contracting State the choice of law 

by the parties is not open to attack on grounds that might otherwise have been available, for 

example that the chosen law has no connection with the parties or the subject-matter of the 

transaction or that the transaction is a wholly domestic transaction involving no foreign 

element.161 The rationale behind the rule is to give the parties to a transaction the power to 

choose the law applicable to their contractual rights and obligations to the extent they are 

connected to a transaction covered by the Convention.162  

Practice Note:  The choice of a foreign law is effective to displace rules of the lex fori which are mandatory in the sense 

of being incapable of exclusion by agreement of the parties if the lex fori applies but are not considered so important as to 

impose them on contracts governed by a foreign law. Examples of mandatory rules which can be excluded by a choice of 

law clause are rules governing the validity of a contract or the enforceability of penalty clauses and other restrictions on 

amounts payable. However, Article VIII of the Protocol will not displace the overriding mandatory rules of the lex fori; that 

is, rules which apply regardless of the otherwise applicable law (for example, export control limitations or economic 

sanctions). But such rules do not in any way limit the freedom of the parties to choose the applicable law, they merely 

preclude the selected law from being applied in a manner inconsistent with the overriding rules.163 

(II) JURISDICTION. 

In light of the foregoing, the applicable jurisdiction which constitutes the forum for any 

proceeding involving the Cape Town Convention could have a sizable impact on the outcome. 

Article 42 of the Convention grants the parties to a transaction under the Convention the 

possibility of choosing the courts of a Contracting State as the forum. Specifically, Article 42 

____________________________________ 

 
160 Article VIII of the Protocol. 

161 GOODE at para. 3.25 (Unidroit 2019). 

162 Therefore, any contract incorporated by reference into any of the foregoing contracts is covered by the rules on choice of law. 

163 GOODE at para. 3.26 (Unidroit 2019). 
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provides that: 

ñéthe courts of a Contracting State chosen by the parties to a transaction have 

jurisdiction in respect of any claim brought under this Convention, whether or not the 

chosen forum has a connection with the parties or the transaction.ò164
 

The selected jurisdiction is exclusive.165 It is, however, open to the parties to agree that the 

jurisdiction selected is to be non-exclusive. Where exclusive, the provision precludes courts of 

other Contracting States from accepting or asserting jurisdiction. Article 42 is concerned with 

choice of jurisdiction by parties to a ñtransactionò, a term which is not defined in the Convention but 

should be considered as covering not only an agreement treating or providing for an international 

interest but any other contract falling within the scope of the Convention, including a subordination 

agreement, an assignment and a contractual subrogation.166 The chosen forum need not have a 

connection with the case or the transaction. 

Practice Note:  The parties to a transaction should always seek to harmonise the jurisdictional provisions with the 

applicable laws chosen by the parties to govern the transaction (for good order and predictability of application, they should 

be a common Contracting State). By choosing a single Contracting State as the exclusive jurisdiction for the forum to hear 

disputes (whose governing substantive laws will also apply) the parties can be better assured that the applicable law chosen 

to interpret the agreements and govern rights and obligations are consistent and will be applied accordingly. 

The provisions of Article 42 are, however, subject to Article 43. Article 43 itself is broken 

into two parts. The first provides that the courts of a Contracting State chosen by the parties and 

the courts of the Contracting State on the territory of which the subject aircraft object is situated 

have jurisdiction to grant relief under Article 13(1)(a), (b), (c) of the Convention167 in respect of 

that aircraft object.168  Further, jurisdiction to grant relief under Article 13(1)(d)169  (and, where the 

Contracting State has made an opt-in declaration under Article XXX(2), Article 13(1)(e)170) may 

be exercised either (a) by the courts chosen by the parties; or (b) by the courts of a Contracting 

____________________________________ 

 
164 Article 42(1) of the Convention. 

165 Id. 

166 GOODE at para. 4.296 (Unidroit 2019). 

167 Section 13(1)(a), (b) and (c) covers advance relief in the form of: 

(a) preservation of the aircraft object and its value; 

(b) possession, control or custody of the aircraft object; and 

(c) immobilisation of the aircraft object. 

168 Article 43(1) of the Convention. 

169 Section 13(1)(d) of the Protocol covers advance relief in the form of a lease or, except where covered by sub-paragraphs 13(1)(a) to (c), management 

of the aircraft object and the income therefrom. 

170 Section 13(1)(3) of the Protocol covers advance relief in the form of a sale and application of proceeds therefrom. Article X of the Protocol. 
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State on the territory of which the debtor is situated171, being relief which, by the terms of the 

order granting it, is enforceable only in the territory of that Contracting State.172 The jurisdiction 

granted by Article 43 is concurrent with the jurisdiction of the courts chosen by the parties. Thus, 

the exclusive jurisdiction of the courts chosen by the parties under Article 42 turns into concurrent 

jurisdiction as far as advance relief under Article 43 is concerned. 

The exclusive jurisdiction provided by Article 42 of the Convention is further expanded 

pursuant to Article XXI  of the Protocol which provides that for the purposes of Article 43 of the 

Convention (i.e., to make orders under Article 13 of the Convention (speedy judicial relief)) a 

court of a Contracting State also has jurisdiction where the subject aircraft object is a helicopter, or 

an airframe pertaining to an aircraft, for which that state is the state of registry.173
 

The final Convention provision which addresses jurisdiction relates to jurisdiction conferred 

on the courts of the State in which the Registrar has its centre of administration. Specifically, 

Article 44 of the Convention provides that the courts of the place in which the Registrar has its 

centre of administration shall have exclusive jurisdiction to award damages or make orders against 

the Registrar.174 Article 44(2) and (3) make specific provision for the following awards and orders 

against the Registrar: 

(a) awards under Article 28 for payment of compensatory damages for errors, omissions and 

system malfunction; 

(b) orders under Article 44(2) directing the Registrar to discharge a registration where the 

discharge is one to which a debtor is entitled under Article 25(1) or an intending debtor 

or intending assignor is entitled under Article 25(2) and the creditor fails to take the 

necessary action or has ceased to exist or cannot be found;175 and 

(c) orders under Article 44(3) to amend or discharge a registration following the failure 

of the registrant to comply with an order of a foreign court having jurisdiction 

under the Convention or, in the case of a national interest, a court of competent 

jurisdiction, directing the registrant to effect the amendment or discharge of the 

registration.176 

____________________________________ 

 
171 The Convention does not explicitly define the place where the debtor is situated for purposes of Article 43 of the Protocol, however it would seem that 

the formulation set forth in Article 4 of the Convention would be utilized in this instance. 

172 Article 43(2) of the Convention. See Section VI.E(IV) herein for further discussion on jurisdictions for advance court relief pending final determination. 

173 Article XXI of the Protocol. 

174 Article 44 of the Convention. 

175 See Section IV.G herein for additional discussion regarding the jurisdiction of the Irish courts to make orders directing discharge of an interest. 

176 GOODE at para. 4.310 (Unidroit 2019).  There are, however, situations which might not specifically fall into Article 44 which nonetheless should be 

actionable. For example, Article 44(2) requires an application by the debtor or intending debtor to procure discharge of a registration and does not extend 

to an application by other interested parties, for example, an intending assignor who has invoked Article 25(2) of the Convention or a junior charge who 

wishes to have a satisfied senior recorded charge discharged. As such, the Official Commentary suggests that Article 44(1) should be interpreted broadly 
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It is important to note that only proceedings against the Registrar fall within Article 44. Where 

there is a dispute between the parties to an agreement as to the validity of a registration, that dispute 

is not a matter that the courts in the Registrar's jurisdiction can adjudicate on unless (a) the parties 

have agreed to confer jurisdiction on those courts under Article 42 or (b) the case falls within the 

general jurisdiction of those courts, including within the EU, the rules contained in EU Regulation 

1215/2012 of 12 December 2012 on jurisdiction and enforcement of judgments in civil and 

commercial matters and the 1988 Lugano Convention on Jurisdiction and the Recognition and 

Enforcement of Judgments in Civil and Commercial Matters. This is because the Registrar is not a 

party of interest. Accordingly, it is necessary to further obtain an in personam order of a court of 

competent jurisdiction to require a registration to be discharged which order may then be enforced 

in proceedings against the Registrar. However, the Irish High Court in a number of cases brought 

before it, where no in personam order has been made, has taken a broad interpretation of Article 

44(1) to assume general jurisdiction to make orders against the Registrar. The Irish High Court in 

those cases, has accepted that proceedings against a wrongful registrant fall within its general 

jurisdiction based on leave to accept service on the registrant outside the jurisdiction under Order 

11 of the Rules of the Supreme Court to make an order in personam directing the registrant to 

procure discharge of the registration and, where this is not complied with, an order under Article 

44(1) directing the Registrar to discharge the registration. Where the registrant has ceased to exist, 

the first stage is dispensed with.   

M. Procedural Rules of a Contracting State  

The Cape Town Convention provides a uniform set of rules to create an international interest. 

The Convention further provides a basic set of default remedies for charges, conditional sellers and 

lessors under Articles 12 and 13, as well as specific remedies for a chargee under Articles 8 and 9 

and for a conditional seller or lessor under Article 10. In principle, all the foregoing remedies which 

do not refer to a court may be exercised by non-judicial means or by recourse to the courts, as the 

creditor chooses, subject, in the case of non-judicial remedies, to the election by the applicable 

Contracting State of the declaration under Article 54(2) of the Convention to allow any remedy 

which under the Convention does not require application to the court to be exercised without leave 

of the court. As will be discussed,177 Article 13 of the Convention provides another form of sui 

generis Convention relief in the form of advance relief which allows the creditor, subject again to 

the applicable Contracting State having made the requisite declaration, speedy relief pending final 

determination by a court on the merits of a claim. In all these instances, Article 14 of the Convention 

specifically provides that any such remedy must be exercised in conformity with the procedure 

____________________________________ 

 
such that the courts of the Registrarôs jurisdiction should have a residual power, on application of any person who has obtained an in personam order, 

to direct the Registrar to amend or discharge an improper, incorrect or residual registration.  GOODE at para. 4.312 (Unidroit 2019). 

177 See Section VI for a discussion on Convention and Protocol Remedies. 
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prescribed by the law of the place where the remedy is to be exercised.178 Accordingly, the exercise 

by a creditor of these rights and remedies bestowed by the Convention will be subject to the 

procedural law, but not substantive law, of the place of exercise.179  

This is an important distinction, consistent with the primacy of the Convention over national 

substantive law as regards matters within its scope relating to the creation, enforcement, perfection 

and priority of interests in aircraft objects. Accordingly, Article 14 and local procedural law cannot 

be relied upon by courts or government agencies to impose onerous or inconsistent requirements 

that are inconsistent with the practical availability of Convention remedies. For example, if a 

Contracting State has made the relevant declaration under Article 54(2) to allow exercise of 

remedies without leave of court, the creditor cannot be required to institute proceedings to enforce 

a remedy (which the Convention does not mandate as requiring court action) even if a particular 

jurisdiction lacks sufficient procedural rules to accommodate non-judicial relief as permitted by the 

Cape Town Convention. Other procedural laws that conflict with the existence and availability of 

non-judicial remedies are also problematic, such as the imposition of undue administrative delays 

for access to airport facilities, ferry flight permits or air traffic control permissions, all  of which 

render  the  effectiveness  of  declared  remedies moot. 

Similarly, with respect to the special judicial remedies for advance relief under Article 13, it 

would not be appropriate for a court to impose procedural rules in a way the precludes the creditor 

from obtaining the speedy relief at the very core of the substantive rights created under the 

Convention (assuming their application has not been excluded under an Article 55 declaration). 

Notably, the Cape Town Covention does not provide courts with any discretion to refuse an Article 

13 order or to suspend the effectiveness of an order for a period to allow the default to be cured. In 

short, Article 14 does not allow courts to override Article 13 remedies on the basis of local 

procedures, such as those relating to preliminary injunctions or other local interim relief, including 

the imposition of standards of proof or legal defenses inconsistent with the Convention. 

Finally, local procedural rules which impact the validity of a document need not be adhered to 

since the Convention itself provides the specific requirements for validity of an instrument. As such, 

specific local law requirements which address the validity of a document, as opposed to a procedural 

requirement, such as registering an official translation of the underlying agreement, the ratification 

of the authenticity of signatures before a public notary and the certification of the capacity of the 

parties involved which are often found in civil law jurisdictions, should not impact the validity of a 

properly created international interest. 

____________________________________ 
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N. Declarations  

The Cape Town Convention is not a ñone size fits allò package. Rather, the Convention and 

the Protocol provide a Contracting State the opportunity to declare whether or not it will apply 

certain Articles of the Convention and the Protocol. Therefore, each Contracting State has a choice 

then to adopt the Convention and the Protocol in whatever manner it deems best. However, to date, 

the declarations selected by each of the Contracting States have, for the most part, been relatively 

consistent.180 

Practice Note: A thorough analysis of the declarations made by a Contracting State is required to obtain an 

understanding of the rights of the parties to a transaction in that Contracting State. As a Contracting State has the right to 

modify its declarations at any time (with prospective application), it is advisable to obtain an updated Contracting State 

certificate in connection with each new transaction. 

Declarations under the Cape Town Convention fall into five categories: (a) mandatory 

declarations, (b) opt-in declarations, (c) opt-out declarations, (d) declarations relating to a 

Contracting Stateôs own domestic laws and (e) other declarations. 

Mandatory declarations must be made at the time a Contracting State (or Regional Economic 

Integration Organisation) ratifies the Cape Town Convention. The mandatory declarations are: 

Convention Article 54(2) [Availability of extra-judicial remedies] and Protocol Article XXX(2) 

[Relief pending final determination] (in the case of a ñContracting Stateò), and Convention 

Article 48(2) [Regional Economic Integration Organisations] and Protocol Article XXVII(2) 

[Regional Economic Integration Organisations] (in the case of a Regional Economic Integration 

Organisation). 

Opt-in declarations are declarations which must be made by a Contracting State in order for a 

particular Article of the Cape Town Convention to apply to that Contracting State. The opt-in 

declarations are: Convention Article 60(1) [Pre-existing rights or interests], Protocol Articles VIII 

[Choice of law], X [Relief pending final determination], XI [Remedies on insolvency], XII 

[Insolvency assistance] and XIII [De-registration and export request authorisation]. 

Opt-out declarations are declarations which must be made by a Contracting State in order for 

a particular Article of the Cape Town Convention to not apply to that Contracting State. The opt-

out declarations are: Convention Articles 8(1)(b) [Remedies], 9(1) [Vesting of object in 

satisfaction], 13 [Relief pending final determination], 43 [Jurisdiction] and 50 [Internal 

transactions] and Protocol Articles XXI [Modification of jurisdiction provisions] and XXIV(2) 

____________________________________ 

 
180 Part of the reason behind the similarities in declarations made by the various Contracting States stems from the OECDôs Sector Understanding on Export 

Credits for Civil Aircraft (1 September 2011) or ñASUò. The ASU requires five specific ñqualifying declarationsò be made (and three specific declarations 

not be made) by a Contracting State in order for transactions to be potentially eligible for discounted export credit agency financing. By virtue of this 

designation, the qualifying declarations have become a benchmark to determine the sufficiency of a specific countryôs declarations. 
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[Relationship with the Convention for the Unification of Certain Rules Relating to the 

Precautionary Attachment of Aircraft]. 

Declarations relating to a Contracting Stateôs own domestic laws determine whether certain 

aspects of local law will apply vis-à-vis the Cape Town Convention. These declarations are: 

Convention Articles 39 [Rights having priority without registration], 40 [Registrable non-

consensual rights or interests] and 53 [Determination of courts] and Protocol Articles XIX 

[Designated entry points]. 

Practice Note: It is important to understand declarations made by a Contracting State relating to that Contracting 

{ǘŀǘŜΩǎ ƭŀǿǎ ǎƛƴŎŜ ǎǳŎƘ ŘŜŎƭŀǊŀǘƛƻƴǎ ŘŜǘermine, inter alia, whether a non-consensual right or interest can take priority over 

a registered international interest. 

The sole declarations that do not fit into any of the previously described categories is 

Convention Article 52 [Territorial units] and the corresponding Protocol Article XXIX [Territorial 

units]. 

The effect of the declaration system is that a Contracting State must make a declaration if: 

(a) it wishes to adopt the opt-in provisions of Convention Article 60 or under Protocol 

Articles VIII, X, XI, XII or XIII;  

(b) it wishes to use one of the opt-out provisions to exclude a provision, wholly or partly, 

i.e., under Convention Articles 8(1)(b) (as to leases), 9(1), 10, 13, 43 or 50 or under 

Protocol Articles XXI or XXIV(2); 

(c) it wishes to make a declaration related to its own laws, i.e., under Convention Articles 

39, 40 or 53; 

(d) the declaration is mandatory, i.e., under Convention Articles 48(2) and 54(2) or under 

Protocol Articles XXVII(2) and XXX(2) (where a declaration is made under Protocol 

Article X(2)); 

(e) the Contracting State wishes to apply the Convention otherwise than to all its territorial 

units pursuant to Convention Article 52 and Protocol Article XXIX; or 

(f) it wishes to define the relevant court under Convention Article 53.181 

O. Amendments  

The International Registry contains a feature that permits the registration of an amendment to 

a registered interest.  The amendment function was established to provide users a way to correct 

ministerial errors in registration particulars and should be used only for that purpose (i.e., to correct 
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errors in details pertaining to the relevant manufacturer, model, serial number, part name or type of 

registration). 

If the amending document does not correct such errors, there is no need to make a registration 

of the amendment.  The document may, however, create, sell, assign, or subordinate a right or 

interest in an aircraft object which should be the subject of a new, independent registration (e.g., a 

new international interest, assignment of international interest, subordination of international 

interest, sale, etc.).  If so, it should be registered as such, and not as an amendment. 

The analysis should be clear and complete to ensure that the amending document does not 

result in unaddressed or unintended consequences under the Cape Town Convention. If, for 

example, an existing lease or security arrangement is so fundamentally altered that a new property 

right is created, then it is possible that a new international interest may have been created, in which 

case it should be the subject of a new registration in the form of a newly registered international 

interest. Furthermore, an amendment to an existing agreement may create an international interest 

which must be registered in order to protect an interested partyôs rights. In each of these scenarios, 

care should be taken to ensure that the proper registrations in respect of the applicable interest have 

been made or remain effective. 

Examples of an amendment to an agreement creating or providing for an international interest 

which, without necessarily affecting the existing registration, may give rise to a new international 

interest (which will not be protected by the initial registration but is required to be separately 

registered) are the following: 

(1)  the agreement is amended to add or substitute a new item of equipment; to increase a 

fractional interest in an aircraft object (e.g., from 5% to 10%) otherwise than by 

assignment or subrogation; to bring in a new party as grantee or grantor of a security 

interest, conditional sale or lease or to extend a security interest to an obligation not 

previously secured or a new obligation, e.g., the provision of additional finance; 

(2) a lease is extended or renewed. The extension or renewal of a lease creates a new 

registrable interest in favour of the lessor, and this is so even if the lease itself gives the 

lessee an option to extend or renew the lease, for the option may never be exercised and 

unless and until it is exercised the lessor has no existing international interest as regards 

the extension or renewal period. However, where the extension or renewal is provided for 

in the lease itself the lessor can register it as a prospective international interest from the 

outset, with no need to reregister when the extension or renewal takes effect, and if the 

lease provides for successive renewal periods, a single registration of a prospective 

international interest will cover all renewals; and 
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(3) The rent under a lease characterised by the applicable law as a security agreement is 

increased by a subsequent agreement.182 

The factor common to all the above amendments is that the original international interest is in some 

way enlarged, replaced or supplemented by a new interest or a new type of interest, to the potential 

detriment of intervening creditors whose interests will be thereby eroded. So it is important to effect 

registration of the new or varied international interest in order to preserve its priority. However, the 

original registration remains effective to the extent that the international interest to which it relates 

still subsists. 

As noted above, not all amendments create or impact the related international interest in a way 

that requires a new registration or registrations. For example, the following amendments do not 

require new registrations because they do not create new registrable interests: (1) amendments with 

regard to the name change in notice information of a creditor or debtor183; (2) amendments changing 

the method of payment; and (3) amendments relating to the maintenance or insurance of an aircraft 

object. The key, then, is to analyse the terms of the amendment document in order to assess whether 

it creates new registrable interests and how it impacts the rights and interests created pursuant to the 

underlying agreement under the Cape Town Convention. For example, if an international interest is 

in some way granted, enlarged, replaced or supplemented by a new interest or a new type of interest, 

to the potential detriment of intervening creditors, then a new international interest should be 

registered in order to establish and maintain priority.184 Similarly, if an existing international interest 

is assigned, subordinated or subrogated by the amending document, the appropriate corresponding 

registration (e.g., ñassignment of international interestò or ñsubordination of international interestò) 

should be made on the International Registry.  Key to this analysis is the recognition that failure to 

make the appropriate registrations with regard to the new interests created by a document, including 

an amendment, could have significant negative consequences, including the failure to establish 

priorities and rights emanating from the amendment document(s), regardless of their nomenclature. 

____________________________________ 

 
182 GOODE at para. 2.58 (Unidroit 2019). 

183 A change in name is not dealt with as an amendment but rather is effected under Section 5.16 of the Cape Town Regulations. This provision covers a 

situation where an entity has changed its name or the applicable registered interest has become vested in a new entity either by merger or otherwise by 

operation of law. This process should also be used to correct any errors in a name. 

184 GOODE at para. 2.56 (Unidroit 2019).  There are kinds of amendment which do not generate a new international interest because they do not change the 

terms or because any additional obligations they impose are secured or provided for by the international interest under the terms of the original 

agreement, for example, an amendment: 

(1) to record that a creditor or debtor has changed its name; 

(2) as to the amount, mode or time of payment under a security agreement or a related promissory note either without increasing the amount of 

the obligations secured or where any increase is already secured by the terms of the original agreement; 

(3) as to repair or insurance of the equipment; 

(4) to provide for a further advance which is already secured by the agreement or adjust the interest rate on an existing secured advance.   

GOODE at para. 2.58 (Unidroit 2019). 
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In light of the above considerations, the registration of an amendment on the International 

Registry is rare.  In addition to the fact that better registration options are normally available, the 

registration of an amendment is somewhat cumbersome and results in a more complex priority 

search certificate.  Finally, in most instances, the registration of an amendment to correct substantive 

information (e.g., parties, description of equipment, type of registration) will result in a new date of 

priority and will not relate back to the date of the registration of the original interest.185 

When presented with an amendment document, parties should take care to determine if a 

registrable interest (e.g., an international interest) was created by such amendment provisions.  If 

an international interest is created in the amendment, the parties should register it as an international 

interest and not as an amendment.   

Example 1:  Amendment which creates an international interest. Lessor and Lessee entered into a lease agreement in 

respect of an aircraft object. Lessee is situated in a Contracting State but the lease agreement was entered into prior to the 

effective date of the Cape Town Convention in such Contracting State. Subsequent to the Cape Town Convention coming 

into effect in such Contracting State, Lessor and Lessee amend the lease agreement to extend the term of the lease 

agreement. Although at the time of the conclusion of the original lease agreement the Cape Town Convention did not apply, 

by virtue of the lease extension, a new international interest has been created in respect of the lease agreement (as it relates 

to the extension period) and should be registered. This would be the case even if the lease itself gives Lessee the option to 

extend or renew. 

Practice Note: If the lease agreement provides for successive renewal periods, though prior editions of the Official 

Commentary may have suggested that registration of a new international interest should be made in connection with each 

renewal period; the Official Commentary confirms that successive renewal periods can be covered by a single prospective 

international interest registered at the time of the original interest.   

Example 2:  Amendment which recharacterises an international interest. Lessor and Lessee entered into a lease 

agreement in respect of an aircraft object. Lessee is situated in a Contracting State and an international interest is registered 

with the International Registry covering such aircraft object naming Lessee as the debtor and Lessor as the creditor. Lessor 

and Lessee thereafter amend the lease agreement to provide Lessee with a bargain purchase option which, pursuant to 

applicable local law, recharacterises the agreement from a lease agreement to a security agreement. As discussed in 

Sections II.C. and III.C. herein, one should use the autonomous definitions in the Cape Town Convention to characterise the 

effect of the amendment.  If the amendment constitutes a new interest under those definitions, then a new registration is 

required.186 

Example 3:  Amendment which adds collateral and changes granting clause. Owner and Lender enter into a security 

agreement in respect of an aircraft object. Owner is situated in a Contracting State and an international interest is registered 

____________________________________ 

 
185 Section 5.13(a) of the Cape Town Regulations. 

186 Para. 2.56(1) and (3) of the Official Commentary give examples which look to applicable law in determining whether the amendments considered there 

constitute new interests, so some caution is warranted.. 
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with the International Registry covering such aircraft object and naming Owner as the debtor and Lender as the creditor. 

Owner and Lender thereafter amend the security agreement to add additional aircraft objects to the collateral pool and to 

expand the secured obligations in the granting clause to cover new obligations. The addition of collateral to the collateral 

pool (to the extent constituting aircraft objects) creates new international interests in respect of such additional collateral 

and each new international interest should be registered. In addition, the expansion of the secured obligations may create 

a new international interest in respect of the original aircraft object covered by the security agreement and so it would be 

prudent to effect a new registration.187 

Example 4:  Amendment to Lease Agreement which increases rental obligation. Lessee and Lessor enter into a lease 

agreement in respect of an aircraft object. Lessee is situated in a Contracting State and an international interest is registered 

with the International Registry covering such aircraft object and naming Lessee as the debtor and Lessor as the creditor. 

Lessee and Lessor thereafter amend the lease agreement to increase the monthly rental payments. Unlike a security 

agreement (where the Convention requires that the security agreement must enable the secured obligations to be 

determined), there is no obligation under the Cape Town Convention for a lease agreement to recite the rental obligations 

or specifically provide for how the rentals are to be determined and as such any amendment to the rents would not require 

any further registration or have any impact on existing registrations. 

Example 5:  Amendment that increases a fractional interest in an aircraft object that is acquired by means other than 

assignment or subrogation. Buyer and Seller enter into an agreement to purchase a 15% interest in an aircraft object. Seller 

is situated in a Contracting State and Buyer and Seller register the contract of sale in respect of the 15% interest in the 

aircraft object with the International Registry. Later, Buyer and Seller amend the agreement to increase the interest in the 

aircraft object to 20%. This increase in the fractional interest in an aircraft object creates a new sale that should be registered 

(i.e., the parties should register the sale of 5% interest in and to the aircraft object from Seller to Buyer). 

Example 6:  Amendment that adds a new chargee under a security agreement. Owner and Lender A enter into a 

security agreement in respect of an aircraft object. Owner is situated in a Contracting State, and an international interest is 

registered with the International Registry covering such aircraft object. Later, Owner and Lender A amend the security 

agreement to add Lender B as an additional grantee. The addition of a new grantee of a security interest creates a new 

international interest (in favour of Lender B) that should be registered. 

Practice Note:  There are obviously numerous permutations and combinations that one can consider in terms of what 

would or may give rise to a new or altered international interest and as the Cape Town Convention has not, to date, been 

tested on virtually any of these possibilities, the prudent approach adopted by many practitioners would be to register a 

new interest (particularly because there is little harm in registering an interest when a registration is not required but 

potential serious harm in not registering an interest that should have been registered). 

____________________________________ 

 
187 To constitute an international interest, the secured obligations must be determinable in a security agreement; thus it is prudent to register a new 

international interest when the secured obligations are specifically stated in the security agreement and are thereafter changed. GOODE at para. 4.79 

(Unidroit 2019). If, however, a security agreement states its secured obligations generally (i.e., it recites that it secures ñall obligations owed by debtor to 

creditor under all contracts, now or in the futureò), then all secured obligations can, for purposes of the Cape Town Convention, be determined and as 

such the requirements of Article 7(1)(d) of the Convention have been satisfied. GOODE at para. 4.79 (Unidroit 2019). 
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P. Subordinations  

The Cape Town Convention recognises that holders of registered international interests may 

contractually agree to alter the priority of their interests; the holder of a superior interest may 

subordinate its interest to the interest of a holder of a subsequently registered interest or an 

unregistered interest (whether pre-existing or subsequent).188 In order for any such subordination to 

be effective against third parties, the subordination must be registered.189 The holder of a registered 

interest benefiting from the subordination of a superior interest would, by registering the 

subordination, protect its priority and bind any subsequent assignee of the subordinated interest.190 

Example:  Lessor and Lessee entered into a lease agreement in respect of an aircraft object. An international interest 

is registered at the International Registry in respect of the lease. Thereafter, Lessor and Lender enter into a security 

agreement in respect of such aircraft object and an international interest in respect of the security agreement is likewise 

ǊŜƎƛǎǘŜǊŜŘΦ !ǎ ǘƘŜ ǊŜƎƛǎǘǊŀǘƛƻƴ ƻŦ ǘƘŜ ƭŜŀǎŜ ƛƴǘŜǊŜǎǘ ǇǊŜŘŀǘŜǎ ǘƘŜ ǊŜƎƛǎǘǊŀǘƛƻƴ ƻŦ ǘƘŜ ǎŜŎǳǊƛǘȅ ŀƎǊŜŜƳŜƴǘ ƛƴǘŜǊŜǎǘΣ [ŜƴŘŜǊΩǎ 

ǊƛƎƘǘǎ ŀǊŜ ǎǳōƧŜŎǘ ǘƻ [ŜǎǎŜŜΩǎ ǊƛƎƘǘ ǘƻ ǉǳƛŜǘ ǇƻǎǎŜǎǎƛƻƴ ŀƴŘ ǳǎŜ ƻŦ ǘƘŜ Aircraft.191 {ƘƻǳƭŘ [ŜƴŘŜǊ ǿƛǎƘ ǘƻ ƘŀǾŜ [ŜǎǎƻǊΩǎ 

international interest subordinated, the parties would need to register a subordination of the lease interest to the interest 

of the security agreement. 

A subordination of an interest may be registered even if the interest to be subordinated has not 

itself been registered (although, typically, the failure to register an interest would itself result in 

subordination thereby rendering a subordination arrangement unnecessary).192 

Note, however, that while not expressly stated in the Cape Town Convention, a debtor cannot 

register an international interest to assert priority over its own creditor in a manner inconsistent with 

the rights it has granted to its creditor regardless of whether there is a formal subordination 

agreement.193 For example, a conditional seller who registers its interest in an aircraft object and 

then secures the financing of that aircraft object by granting a mortgage to a financier, cannot assert 

priority of its interest over that of the financier regardless of whether the interest created by the 

mortgage is itself registered. 

Practice Note:  Some practitioners have sought to register purported subordinations, contained in deeds of priority, 

which, in fact, confirm the priorities established by the Cape Town Convention in any event.  Such confirmatory registrations 

are not necessary and should be avoided. 

____________________________________ 

 
188 Article 29(5) of the Convention. 

189 Article 16(1)(e) of the Convention. 

190 Article 29(5) of the Convention. 

191 See Section II.I herein. 

192 GOODE at para. 2.220 (Unidroit 2019). 

193 GOODE at para. 2.221 (Unidroit 2019). 
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Q.  National Interests Arising in Internal Transactions  

A Contracting State can declare under Article 50(1) that the Cape Town Convention will not 

apply to internal transactions where the centre of the main interests of all of the parties to such 

transaction is situated, and the relevant aircraft object is located,194 in the same Contracting State195 

at the time of the conclusion of the contract.196  As of 1 January 2019 only five Contracting States 

had made such a declaration:  China, Mexico, Panama, Turkey and Ukraine. 

Even though these transactions can be excluded from the Cape Town Convention, including 

most of the default provisions in Article III, the priority rules of the Cape Town Convention, rather 

than the laws of the Contracting State, still apply to them. Furthermore, even though the interest 

registered under a national registration system itself cannot be registered for purposes of the Cape 

Town Convention, notice of the internal transaction can and should be registered. Registering notice 

of the internal transaction gives it the same priority treatment as a registered international interest.197  

The exclusion of national interests from the Conventionôs scheme of remedies while retaining the 

application of the Conventionôs rules for priority and perfection follows an internal logic.198 The 

intention is to keep the relations between the contracting parties who are situated within the same 

Article 50 Contracting State a matter of that Stateôs national law.  At the same time, in relation to 

third parties, where questions of perfection and priority may arise, the national interests are meant 

to be subject to the rules established by the Convention. 

Practice Note: If a Contracting State has made the applicable declaration under Article 50, an internal transaction (for 

example, a lease from a lessor to lessee, both of whom have their respective centres of main interest in such Contracting 

State) would be excluded from the Convention, other than with respect to its regime for perfecting and prioritising interests.  

Thus, the lessor/creditor would not be entitled to avail itself of the remedies established by the Convention (so, for example, 

an IDERA issued by a lessee under a lease qualifying as an internal transaction would not have any effect under the Cape 

Town Convention although it may still have some legal effect under national law).  Under some readings of the Convention 

such an exclusion may even extend to a related transaction that would otherwise create eligible Convention interests, such 

as a secured financing in which the lessor has granted a security interest in the aircraft and has made a security assignment 

of the lease to a lender who is situated outside of the Contracting State.  Practitioners are cautioned accordingly and 

encouraged to assess the applicable national law remedies and the policies of the applicable registry with respect to the 

____________________________________ 

 
194 Article IV(2) of the Protocol specifies the location for purposes of an internal transaction: an airframe is located in the state of registry of the aircraft of 

which it is a part; an aircraft engine is located in the state of registry of the aircraft on which it is installed or, if it is not installed on an aircraft, where it is 

physically located; and a helicopter is located in its state of registry. 

195 In a Contracting State which has territorial units in which different systems of law are applicable and has made a declaration under Article 52 of the 

Convention which has the effect of excluding the application of the Cape Town Convention to one or more of those territorial units, a transaction will not 

be an internal transaction unless the centre of the main interests of all the parties is situated and the aircraft object is located in the same territorial unit 

and the territorial unit is one to which the Cape Town Convention applies. 

196 Article 50 of the Convention; GOODE at para. 2.304 (Unidroit 2019). 

197 GOODE at para. 2.40(3) (Unidroit 2019). 

198 GOODE at para 2.306 (Unidoit 2019).   
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registration of an IDERA in these circumstances.  The Official Commentary interprets the Convention as being applicable to 

the international interests created by such a financing.  Further, the Official Commentary notes that where a transaction 

includes both national interests (in the example above, the lease) and international interests (in the example above, the 

security interest in the airframe and the engines), the parties may structure their agreements to permit the grant of an 

IDERA to the holder of the international interest (in the example above, the lender).199   

R. Quiet Possession and Use  

Article 29(4)(b) of the Convention provides that a conditional buyer or lessee of an aircraft 

object acquires its interest in such aircraft object free from any interest not registered prior to the 

registration of the international interest held by its conditional seller or lessor, as applicable.200 This 

rule is designed to protect the integrity of the registration system so while a conditional buyer or 

lessee does not itself possess a registrable interest, it can rely on the registration of its conditional 

seller or lessor. Article XVI of the Protocol further elaborates on the rights of a debtor and 

effectively establishes a quiet possession rule (which should be regarded as a supplemental priority 

rule), which provides that, in the absence of a default, a debtor is entitled to the quiet possession 

and use201 of the applicable aircraft object in accordance with the applicable agreement as against 

its creditor and the holder of any interest from which the debtor takes free pursuant to 

Article 29(4).202 The right to quiet possession and use is intended to protect a debtor not only from 

physical seizure of an aircraft object but also disablement of such object, restriction of access to 

such object and similar events. A creditor, however, is only liable for interference for which it is 

directly or indirectly responsible. 

Practice Note: Article 29(4) of the Convention and Article XVI of the Protocol apply only to conditional buyers or 

lessees. As a result, in situations where an agreement is properly characterised as a security agreement, the protections 

afforded by these clauses would not be available. 

Thus, while a conditional buyer or lessee does not itself possess a registrable interest, it can 

rely on the registration of its conditional sale agreement or lease agreement, as applicable, in order 

to protect its right of quiet possession and use as against third parties who may subsequently register 

an interest. The basic principle of these clauses is that parties are not affected by any purported 

right, lien or other such interest which is not searchable at the time on the International Registry. 

____________________________________ 

 
199 GOODE at para. 3.42 (Unidroit 2019).  See also Illustration 56, GOODE at para. 4.334 (Unidroit 2019). 

200 Article 29(4)(b) of the Convention. 

201 Although the term ñquiet possession and useò is not defined in the Cape Town Convention, it is certainly reasonable to conclude that this concept is akin 

to ñquiet enjoyment.ò The Official Commentary provides that the concept of quiet possession ñdenotes freedom from interference with the debtorôs 

possession, use or enjoyment of the aircraft object.ò GOODE at para. 3.111 (Unidroit 2019). 

202 Article XVI of the Protocol. 
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Example 1:  Lessor and Lessee enter into a lease in respect of an aircraft object. Lessee is situated in a Contracting 

State and an international interest is registered with the International Registry covering such aircraft object naming Lessee 

as the debtor and Lessor as the creditor. Thereafter, Lessor enters into a back-leveraging financing and grants a lien on the 

aircraft object pursuant to a security agreement (along with an assignment of the lease) to Lender. Lessor and Lender 

register an international interest in respect of the aircraft object naming Lessor as debtor and the Lender as the creditor. 

Lessor also assigns the associated rights (and related international interest) in respect of the lease to Lender (and such 

interests are registered with the International Registry). Assuming Lessee is not in default under the lease and Lessee has 

not otherwise agreed to subordinate the interest in respect of the lease to that of the security agreement, then Lender 

would, following a subsequent breach by Lessor of the back-leveraging financing, be entitled to exercise remedies against 

[ŜǎǎƻǊ ǎƻ ƭƻƴƎ ŀǎ ǘƘŜ ŜȄŜǊŎƛǎŜ ƻŦ ǎǳŎƘ ǊŜƳŜŘƛŜǎ ŘƻŜǎ ƴƻǘ ŘƛǎǘǳǊō [ŜǎǎŜŜΩǎ ǉǳƛŜǘ ǇƻǎǎŜǎǎƛƻƴ ŀƴŘ ǳǎŜ ƻŦ ǘƘŜ ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘΦ 

Example 2:  Same facts as Example 1 except that during the term of the lease, and prior to LesǎƻǊΩǎ ŘŜŦŀǳƭǘ ǳƴŘŜǊ ƛǘǎ 

financing, the international interest in respect of the lease is discharged (but the lease itself has not be terminated). In this 

ƛƴǎǘŀƴŎŜΣ [ŜƴŘŜǊ ǿƻǳƭŘΣ ŦƻƭƭƻǿƛƴƎ [ŜǎǎƻǊΩǎ ōǊŜŀŎƘ ƻŦ ǘƘŜ ōŀŎƪ-leveraging financing, be entitled to exercise remedies against 

Lessor and, since its interest in the aircraft object has priority to that of Lessee (due to the discharge), Lender would be 

ŜƴǘƛǘƭŜŘ ǘƻ ŘƛǎǘǳǊō [ŜǎǎŜŜΩǎ ǉǳƛŜǘ ǇƻǎǎŜǎǎƛƻƴ ŀƴŘ ǳǎŜ ƻŦ ǘƘŜ ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘ όǳƴƭŜǎǎ ƛǎ Ƙŀǎ ƻǘƘŜǊǿƛǎŜ ŎƻƴǘǊŀcted with Lessee 

not to do so). 

Practice Note: As the registration of an international interest in respect of a conditional sale agreement or lease may 

be discharged or subordinated solely by the holder of the right to discharge (i.e., the conditional seller or lessor, as 

applicable, or, in certain cases, a creditor thereof), the derivative protection afforded the conditional buyer or lessee as 

against third parties in such situation may be extinguished or subordinated without its consent.203 It is therefore prudent 

practice for conditional buyers and lessees to have a contractual commitment that the applicable interests, while still valid, 

will not be discharged or subordinated without their prior consent. 

S. Implementation  

Historically, international law has been primarily concerned with rights of nations vis-à-vis 

each other (or those affecting international organisations), and not the rights of individuals or other 

entities residing in those nations.204 Increasingly, however, international law has moved towards 

rules that govern the rights of individuals and other entities. The Cape Town Convention is 

representative of this shift in international law. The purpose of the Cape Town Convention is to 

create greater consistency and predictability in matters related to aircraft sales, leases and financing 

____________________________________ 

 
203 GOODE at para. 2.215 (Unidroit 2019). The Official Commentary suggests that: 

 
ñ[t]his may seem hard on the debtor but is necessary in order to protect the fundamental principle of the International Registry system that third 
parties should be affected by a registrable interest, and thus of any derivative protection conferred by Article 29(4), only so long as the interest 
remains registered.ò Id. 
 

 For a discussion on the discharge of international interests, see Section IV.F. herein. 

204 Somewhat confusingly given a different meaning in the related lexicon of conflict of laws, such international law relating to the relationships of individuals 

and other private entities across national borders is commonly referred to as ñprivate international lawò. 
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by establishing clear, predictable and uniform rules that would govern the conduct of debtors and 

creditors in various states. Therefore, the relationship between the terms of the Cape Town 

Convention and the existing local laws governing rights in aircraft objects is critical to the 

effectiveness of the Cape Town Convention.205 Central to any analysis of a transaction involving 

application of the Cape Town Convention is whether the applicable jurisdiction involved qualifies 

as a Contracting State. The initial determination centers on whether such jurisdiction has properly 

ratified, accepted, approved or acceded to the terms of the Convention. This is effected by the 

deposit of a formal instrument to that effect with the International Institute for the Unification of 

Private Law (UNIDROIT).206 But the mere deposit of such instrument with Unidroit may be 

insufficient, in and of itself, to properly implement the Cape Town Convention in such jurisdiction. 

By its terms the Convention must apply to the exclusion of otherwise applicable domestic law. 

However it is not a comprehensive code and therefore coexists with other sources of law where no 

such conflict is present.207 Tantamount to the success of the Cape Town Convention is proper 

implementation in each Contracting State. For present purposes, ñimplementationò means that the 

Convention and the Protocol (1) have the force of law in the Contracting State (i.e., a national court 

would be compelled to apply the Cape Town Convention), and (2) have priority over or supersede 

any conflicting law in such Contracting State. Failure to achieve either of the foregoing greatly 

diminishes the benefits intended to be afforded by the Cape Town Convention. 

As with the implementation of any treaty or law, local law advice is critically important. Such 

advice should come from practitioners well-versed in both commercial and aviation law and treaty 

practice in the country. Without proper implementation, questions and issues may remain, which 

ultimately could defeat the very consistency and predictability the Cape Town Convention seeks to 

provide and result in the Contracting State not achieving the benefits of the Cape Town Convention. 

The AWG prepares, and keeps up to date, an index monitoring and assessing compliance with the 

Cape Town Convention by Contracting States, 208 including national law implementation and 

practical application of the Convention, meaning how national courts and administrative authorities 

(such as, in respect of IDERAs, the civil aviation authorities) apply and enforce the treatyôs terms.  

Analyses of practical application of the Cape Town Convention by way of written judicial and 

administrative decisions are also undertaken by the AWG, as founder of the Cape Town Convention 

____________________________________ 

 
205 For a discussion on the interplay between the Cape Town Convention and national law, see Section II.L and Section III.H herein. 

206 Article 47 of the Convention. 

207 GOODE at para. 2.10 (Unidroit 2019). 

208 The AWG has prepared a Cape Town Convention Compliance Index to, among other things, monitor and assess compliance with the Cape Town 

Convention in each country that has ratified or acceded to the Convention. By ócomplianceô, AWG means that: 

 (i) the Cape Town Convention is fully and effectively implemented, 

(ii) prevails over conflicting law, and 

 (iii) is being interpreted and applied in accordance with its terms and intent. 

 The public version of the Cape Town Convention Compliance Index can be found at [link to Index E-Platform]. 
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Academic Project (ñProjectò)209.   Results of the Projectôs work can be found at www.ctcap.org. 

The work of the AWG and the Project, while not a substitute for timely advice from qualified 

attorneys, provides tremendous guidance for practitioners seeking to determine the status of the 

implementation of the Cape Town Convention in any particular jurisdiction. The AWG (through its 

Legal Advisory Panel) has created a form legal opinion (which can be found on Annex E to this 

Guide) designed to cover a variety of elements normally found in aircraft finance and leasing 

transactions and the interaction of these elements with the Cape Town Convention, including 

ratification and implementation of the Convention, registration of interests, priorities, applicable 

insolvency declarations and choice of law and forum provisions.  The form opinion is a useful tool 

to cover most of the Cape Town Convention aspects arising on a transaction (although in many 

cases the opinion may be split amongst several law firms such as transaction counsel, counsel in the 

contracting state of each applicable debtor and, if applicable, counsel located in the state of registry 

of the applicable aircraft). 

Practice Note: It is not uncommon to request a legal opinion in connection with a transaction involving the Cape Town 

Convention from local counsel practicing in the applicable Contracting State stating that such Contracting State has properly 

implemented the Cape Town Convention. Practitioners should recognise that these types of opinions may prove challenging 

to give, particularly in those jurisdictions which have more recently ratified the treaty, given the broad and far-reaching 

aspects of the Convention. It is likely that such issues will, in many jurisdictions, remain unsettled pending resolution either 

through further legislative action or judicial determination. 

T. Using the Cape Town Convention Compliance Index  

AWG has developed a Cape Town Convention Compliance Index (the ñCompliance Indexò) 

to monitor and assess compliance by contracting states with their undertakings under the Cape Town 

Convention.  The Compliance Index considers many factors, including national law implementation 

and practical application of, and experience with, the Cape Town Convention, and will provide a 

predictive assessment of a Contracting Stateôs likely future compliance.  A parallel and equally 

significant goal of the Compliance Index is to incentivise future compliance by providing accurate, 

timely information to stakeholders, including the OECD, and communicating concrete proposals 

for improving compliance in the applicable contracting state. 

The Compliance Index will be updated regularly at semi-annual intervals and, importantly, will 

be kept current between such semi-annual updates to reflect material developments that may 

increase or decrease scores, based on positive or negative state action (against the primacy and 

completeness standards).   

____________________________________ 

 
209 The Project is a joint undertaking between the University of Cambridge and UNIDROIT, with the Aviation Working Group as founding sponsor.  The 

Project seeks to assist scholars, students, practicing lawyers, judges and other government officials, and industry by providing information on and 

education about the Convention. 
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The Compliance Index is available as a public index with final scores and categories (divided 

between contracting states that have made the qualifying declarations under the OECDôs ASU and 

Contracting States that have not made such qualifying declarations), as well as in more detailed per-

country scorecards with annotations and variable scoring breakdowns for AWG members, 

governments, and select others.  Such scorecards are also available for purchase by non-AWG 

members via a paid subscription to the Compliance Index e-platform at https://ctc-compliance-

index.awg.aero/.   

Scorecards are available in certified form (ñcertified-for-transactionò or ñCFTò scorecards), 

confirming that, as of the date it is ordered, the scorecard it attaches for a specific Contracting State 

is the most up-to-date scorecard available.  Depending on the subscription option, there will be a 

fee associated with each such order.   

While there are many uses for the Compliance Index, for the purposes of this Guide, it can and 

should be reviewed as a risk assessment tool in Contracting States.  As noted above, while not a 

substitute for case-specific local law advice, the Compliance Index, and in particular the detailed 

scorecards and annotations, is a valuable resource for practitioners on not only the de jure black-

letter implementation of the Convention in a Contracting State, but also how the Convention has 

been de facto enforced and applied by relevant authorities, including courts and civil aviation 

authorities, as applicable, in such Contracting State.  

Practice Note:  Parties should consider using the CFT scorecard in transaction closings as an indication and baseline 

for Cape Town Convention compliance expectations in the applicable Contracting State, by including it as a condition 

precedent to delivery or closing.  Additionally, a material change in the scorecard (such as a category downgrade) may be 

considered an adverse change in law with attendant consequences as negotiated between the parties. 

U. Global Aircraft Trading System  

The Global Aircraft Trading System (GATS), and more specifically the online platform 

developed for GATS, provides a means to trade aircraft equipment electronically using owner trust 

structures. 

Under a typical owner trust structure, a corporate services provider acts as the trustee of the 

trust and in such capacity holds óbareô legal title to the aircraft equipment. The entirety of the 

economic benefit of the aircraft equipment (including the right to all proceeds generating by it), 

sometimes called the óbeneficial interestô, is held by the beneficiary of the trust. 

Thus, using the GATS online platform, owners of aircraft equipment can place it into a trust, 

and trade the aircraft equipment by transferring the beneficial interest in the trust to a new 

beneficiary, rather than transferring the aircraft equipment itself. 

The sale or transfer of a beneficial interest in an owner trust (whether or not using the GATS 

online platform) is not a ñsaleò as defined in the Protocol because the transfer of the beneficial 
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interest in the trust which holds an aircraft object is not a transfer of the aircraft object itself; nor is 

such transfer pursuant to a ñcontract of saleò because, similarly, the contract relates to the sale of 

the beneficial interest in the trust, and not the aircraft object itself. 

Thus, the trading or transfer of aircraft equipment by way of transferring the beneficial interest 

in a trust holding that equipment, whether using the GATS online platform or otherwise, as 

discussed in Section II.C. above, is out of scope of the Cape Town Convention and any such transfer 

is not required to be registered on the International Registry as a sale. 

III. Applicability Of The Cape Town Convention  
In Section II, we discussed the types of equipment (aircraft objects) which are subject to the 

Cape Town Convention as well as the various agreements that fall within its scope (e.g., lease 

agreements, security agreements, title reservation agreements, bills of sale, assignment and 

assumption agreements and subordination agreements) and the corresponding interests under the 

Cape Town Convention created by such agreements. This section will review additional factors 

relevant to the applicability of the Cape Town Convention to a transaction (often referred to as 

ñconnecting factorsò), such as the location of the debtor (in Convention terminology, where the 

debtor is ñsituatedò) and, in some cases, the type of aircraft object (airframes and helicopters) and 

where it is registered or intended to be registered for nationality purposes. It will also review rules 

relating to fractional interests in aircraft objects. Finally, it will consider specific issues relating to 

the implementation of the Cape Town Convention in a particular jurisdiction and the transition rules 

relating to such implementation. The basic rules established under the Cape Town Convention to 

determine its applicability (which are covered in Section II and this Section III) are summarised in 

a diagram attached hereto in Part I of Annex A.210 

A. Sphere of Application and Connecting Factors  

The Cape Town Convention is applicable to a particular transaction, or certain aspects of a 

transaction, only if certain prerequisites have been satisfied. Several of these requirements have 

been discussed above in Sections II.B. II.C. and II.D. The final requirements that must be satisfied 

are known as the ñconnecting factorsò. The first connecting factor is based on where the debtor is 

ñsituatedò when the relevant agreement is ñconcluded.ò The other two connecting factors are based 

on where an airframe or helicopter is registered, or intended to be registered, for nationality purposes 

(i.e., its state of registration or intended state of registration). 

Should these conditions be satisfied, the Cape Town Convention would apply in a Contracting 

State even if its rules of private international law would otherwise lead to the application of the law 

____________________________________ 

 
210 Additional examples demonstrating the applicability of the Cape Town Convention to specific transactional structures are included in Part II of Annex A. 
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of a non-Contracting State. Further, the Convention may also be applied in a non-Contracting State 

whose conflict of laws rules would lead to the application of the law of a Contracting State.211 Parties 

to a contract not otherwise sufficiently connected to the Cape Town Convention may not, however, 

opt into the Convention (and thereby obtain all the benefits afforded to a debtor and creditor 

thereunder) by choosing it as the applicable governing law of a contract, since conflict of law rules 

generally require that a choice of law relates to a national legal system (although as between two 

parties, they could certainly choose to incorporate into their agreement as contractual terms those 

portions of the Convention relating to contractual rights and remedies, but such agreement would 

only bind third parties in the same fashion as if the Convention did not apply). 

(I) SITUATION OF THE DEBTOR IN A CONTRACTING STATE. 

The Cape Town Convention applies when, at the time of the ñconclusion of the agreementò 

creating or providing for an international interest in, or sale of, an aircraft object, the debtor is 

situated in a Contracting State.212 The term ñconclusionò and the phrase ñconclusion of the 

agreementò are not defined in the Convention and are not discussed extensively in the Official 

Commentary; however, the term and the phrase are generally considered to mean the effective date 

of the agreement (e.g., when the agreement is signed, delivered and enforceable under applicable 

law). ñDebtorò means the lessee under a lease agreement, the grantor or chargor under a security 

agreement or mortgage, the conditional buyer under a title reservation agreement, or the seller under 

a contract of sale. The location (or situation) of the creditor (generally the counter-party to the 

debtor) is not relevant to the applicability of the Cape Town Convention.213 

Practice Note: Where an aircraft object is subject to the terms of a master agreement via the execution and delivery 

ƻŦ ŀ ǎǳǇǇƭŜƳŜƴǘΣ ǘƘŜ ǘƛƳŜ ƻŦ ǘƘŜ άŎƻƴŎƭǳǎƛƻƴ ƻŦ ǘƘŜ ŀƎǊŜŜƳŜƴǘέ ƛǎ ǘƘŜ ǘƛƳŜ ŀǘ ǿƘƛŎƘ ǘƘŜ ǎǳǇǇƭŜƳŜƴǘ ǊŜƭŀǘƛƴƎ ǘƻ ǎǳŎƘ ŀƛǊŎǊŀŦǘ 

ƻōƧŜŎǘ ƛǎ άŎƻƴŎƭǳŘŜŘέ ŀƴŘ ƴƻt the date of the master agreement. If the master agreement is concluded at a time when the 

debtor is situated in a non-Contracting State but the debtor later becomes situated in a Contracting State and then executes 

and delivers a supplement for an aircraft object, the Cape Town Convention would be applicable to the master agreement 

as supplemented by such supplement as it covers such aircraft object.  

For purposes of the Cape Town Convention, a debtor is deemed to be ñsituatedò in a 

Contracting State if any one of the following factors is applicable: 

(i) it is incorporated or formed under the laws of a Contracting State; 

(ii)  its registered or statutory seat is located in a Contracting State; 

____________________________________ 

 
211 GOODE at para. 2.37 (Unidroit 2019). 

212 Article 3(1) of the Convention. The Cape Town Convention does not cease to apply after execution merely because the debtor moves to a non-

Contracting State (and conversely, the Cape Town Convention does not become applicable to an agreement merely because the debtor becomes 

situated in a Contracting State after entering into such agreement). GOODE at para. 4.62 (Unidroit 2019). 

213 Article 3(2) of the Convention. 
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(iii)  its centre of administration is located in a Contracting State; or 

(iv) its principal place of business is located in a Contracting State.214 

The purpose of having these several factors is to give maximum scope to the application of the 

Cape Town Convention.215 The first two factors are objective and typically easy to ascertain 

(usually, one may look to the applicable public records to determine whether an entity is 

incorporated, formed, registered or has a statutory seat in a specific jurisdiction). The latter two 

factors are subjective and more challenging to ascertain with certainty, particularly when dealing 

with large, multinational companies that carry on business in several jurisdictions through various 

subsidiaries or affiliated companies. The ñcentre of administrationò of an entity typically 

corresponds to the place where the companyôs head office functions are performed and control is 

exercised. Both the centre of administration and principal place of business tests, are fact-based 

determinations requiring a specific analysis of the debtor and where various aspects of its business 

are located (e.g., offices, assets, officers, directors, employees, and customers, as well as 

management, administrative and accounting functions) including the amount of control exerted by 

any parent company.   

Example 1:  Owner (which is a special purpose entity) is incorporated and formed under the laws of a non-Contracting 

{ǘŀǘŜ όάState 1έύΣ ŀƴŘ ŜƴǘŜǊǎ ƛƴǘƻ ŀ ŦƛƴŀƴŎƛƴƎ ŀǊǊŀƴƎŜƳŜƴǘ ǿƛǘƘ [ŜƴŘŜǊ ǘƻ ŦǳƴŘ hǿƴŜǊΩǎ ŀŎǉǳƛǎƛǘƛƻƴ ƻŦ ŀƴ ŀƛǊŎǊŀŦǘΦ ¢ƻ ǎŜŎǳǊŜ 

the loan, Owner grants Lender a security interest in the aircraft pursuant to a security agreement. Owner is wholly owned 

ōȅ tŀǊŜƴǘΣ ǿƘƛŎƘ ƛǎ ƻǊƎŀƴƛǎŜŘ ŀƴŘ ǎƛǘǳŀǘŜŘ ƛƴ ŀ /ƻƴǘǊŀŎǘƛƴƎ {ǘŀǘŜ όάState 2έύΦ hǿƴŜǊ Ƙŀǎ ƴƻ ōǳǎƛƴŜǎǎ ƻǘƘŜǊ ǘƘŀƴ ǘƻ ƻǿƴ ǘƘŜ 

aircraft and lease it to a third party airline. Furthermore Owner Ƙŀǎ ƴƻ ŜƳǇƭƻȅŜŜǎ ƻǊ ŀǎǎŜǘǎ ƭƻŎŀǘŜŘ ƛƴ {ǘŀǘŜ мΦ Lǘǎ άƻŦŦƛŎŜέ ƛƴ 

State 1 is an address shared by many special purpose entities. Moreover, essentially all of the management, accounting and 

administrative functions with regard to Owner take place at the offices of Parent ς in State 2. For purposes of the Cape Town 

Convention, Owner would be deemed situated in a Contracting State as it has its centre of administration in State 2, a 

Contracting State (notwithstanding the fact that Owner is incorporated and formed in a non-Contracting State). 

Example 2:  Lessee is incorporated and formed under the laws of a Contracting State, but has its centre of 

administration and principal place of business in a non-Contracting State. Lessee leases an aircraft from Lessor (also situated 

in a non-Contracting State). For purposes of the Cape Town Convention, Lessee would be deemed situated in a Contracting 

State as it was incorporated and formed under the laws of a Contracting State notwithstanding the fact that its centre of 

administration and principal place of business are in a non-Contracting State. 

Practice Note: Under the tests set forth in Article п ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΣ ŀ ŘŜōǘƻǊ Ƴŀȅ ōŜ άǎƛǘǳŀǘŜŘέ ƛƴ ƳǳƭǘƛǇƭŜ 

jurisdictions. If any of those jurisdictions is a Contracting State, the Cape Town Convention is applicable to agreements 

executed and delivered by that debtor with regard to an aircraft object and applicable registrations should be made on the 

International Registry. Although such registrations may have limited impact in a non-Contracting State, if the Cape Town 

____________________________________ 

 
214 Article 4 of the Convention. 

215 GOODE at para. 4.63 (Unidroit 2019). 
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Convention is applicable to certain interests and those interests have been registered, the registrations and the Cape Town 

Convention should be given effect if the aircraft is located in a Contracting State at the time of exercise of any remedies 

against it under the applicable agreement or if the applicable conflicts of laws rules would otherwise apply the Cape Town 

Convention in such non-Contracting State. 

When determining where a debtor is situated one must conduct a reasonable amount of diligence to determine if any 

ƻŦ ǘƘŜ ŎƻƴƴŜŎǘƛƴƎ ŦŀŎǘƻǊǎ ŀǊŜ ǎŀǘƛǎŦƛŜŘΦ LŦ ŀƴȅ ƻŦ ǘƘŜ ǘŜǎǘǎ ŀǊŜ ƳŜǘΣ ǘƘŜƴ ǘƘŜ ŘŜōǘƻǊ ƛǎ ŘŜŜƳŜŘ ǘƻ ōŜ άǎƛǘǳŀǘŜŘέ ƛƴ ŀ /ƻƴǘǊŀŎting 

State and the appropriate registrations must be made on the International Registry to establish priorities and protect owner, 

lessor and/or lender from the wrongful disposition of the aircraft objects. When dealing with an entity having (i) one of its 

principal offices, (ii) senior officers with significant decision-making authority, and/or (iii) primary operations in a 

Contracting State, it would be prudent to consider such entity as being situated in a Contracting State for purposes of the 

Cape Town Convention (even if it is ultimately determined that the Convention does not apply). 

It may also be useful for practitioners to include a representation in the relevant transaction agreements from the 

relevant party to the effect that the relevant party is or is not situated in a Contracting State for the purposes of the 

Convention. 

(II) STATE OF REGISTRATION IS, OR IS INTENDED TO BE, A CONTRACTING STATE. 

The Protocol provides that the Cape Town Convention shall also apply in relation to an 

airframe or a helicopter, if such airframe or helicopter is, at the ñtime of conclusionò of the 

applicable agreement, registered or is subject to an agreement to be registered in a national aircraft 

registry of a Contracting State.216 Once that connecting factor is established, a subsequent de-

registration from the original state of registry and re-registration in another registry would not 

impact the continued effectiveness of such connecting factor.217 However, this alternative 

connecting factor does not apply to aircraft engines, for which there is no nationality registration. 

Where such nationality registration is made pursuant to an agreement for the future nationality 

registration of the airframe or helicopter, such nationality registration is deemed to have been 

effected at the time the agreement creating a registrable interest was concluded.218 The ñagreement 

for registrationò connecting factor is intended to address the situation where registration (referring 

to a Chicago Convention nationality registration) is to occur post-closing, thereby allowing the Cape 

Town Convention to apply using this connecting factor notwithstanding that the aircraft is not yet 

technically registered in the applicable Contracting State at the time the agreement is entered into.219 

____________________________________ 

 
216 Article IV(1) of the Protocol. 

217 GOODE at para. 3.17 (Unidroit 2019). 

218 Id.  

219 GOODE at para. 5.26 (Unidroit 2019). Based upon the intent of this provision, it would seem that the requirement for an ñagreement for registrationò should 

be satisfied by any agreement which simply recites that the applicable aircraft will be registered in a particular Contracting State. GOODE at para. 5.28, 

Illustration 65 (Unidroit 2019). GOODE points out that the agreement for registration can be contained in any agreement, including a security agreement, 

title reservation agreement or leasing agreement or an entirely separate agreement (such as a purchase agreement). ñNo formalities are prescribed for 
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As a result, the connecting factor to the Cape Town Convention is satisfied and the parties should 

make the applicable registrations on the International Registry. This provision would cover, for 

example, agreements that specify that an airframe is to be registered in the national register of the 

applicable Contracting State when it is completed or delivered by the applicable manufacturer or 

imported by a debtor.220 

Example:  Suppose an airframe is registered on the national registry of Country A, which is a Contracting State. Seller 

is not situated in a Contracting State. However, pursuant to the applicable sale agreement the parties agreed that the 

airframe will be re-registered in Country B, which is not a Contracting State. Because Country B is not a Contracting State, 

ǘƘŜ ǇŀǊǘƛŜǎ Ŏŀƴƴƻǘ ǊŜƭȅ ƻƴ ǘƘŜ ŦŀŎǘ ǘƘŀǘ ǘƘŜ ŀǇǇƭƛŎŀōƭŜ ǎŀƭŜ ŀƎǊŜŜƳŜƴǘ ŎƻƴǎǘƛǘǳǘŜǎ ŀƴ άŀƎǊŜŜƳŜƴǘ ŦƻǊ ǊŜƎƛǎǘǊŀǘƛƻƴέ ŀƭǘƘƻǳƎƘ 

as the test is two pronged (that is, at the time of the conclusion of the agreement the airframe must either be registered or 

subject to an agreement to be registered in a Contracting State) the sale would nonetheless be subject to the Cape Town 

Convention as at the time of the sale the airframe is registered in a Contracting State. 

A consequence of this additional connecting factor is that, in certain circumstances, the Cape 

Town Convention will apply to the international interest covering an airframe but not its related 

engines (unless, with respect to such engines, the debtor is situated in a Contracting State). In these 

situations, it is important to consider the various implications, including what Cape Town 

Convention rights and remedies may be available in respect of the subject airframe but not its related 

engines.221 

B. Partial Application of the Cape Town Convention  

As previously discussed, the Cape Town Convention does not apply to international interests 

unless there is a connecting factor.222 However, as noted above, some aircraft transactions may be 

comprised of multiple components, some of which would be covered by the Convention, depending 

upon the ñdebtorsò involved and/or the state of registry for nationality purposes. 

Example 1:   Lessor, which is organised under the laws of a Contracting State, buys an aircraft from Seller, which is not 

situated in a Contracting State. Lessor then leases the aircraft to Lessee, which is not situated in a Contracting State. The 

aircraft is registered in a non-Contracting State. Lessor finances the cost of acquiring the aircraft with a financier and secures 

the financing with a mortgage over the aircraft in favour of Lender. 

In this example, the Cape Town Convention will apply only to the international interest created under the mortgage 

in favour of Lender with regard to the airframe and engines based on the fact that the Lessor (the debtor under the 

mortgage) is situated in a Contracting State. The Cape Town Convention will not apply to either (i) the sale from Seller 

____________________________________ 

 
the agreement for registration, which may be in writing or oral or implied, though it must be an agreement which has contractual force.ò GOODE at 

para. 3.17 (Unidroit 2019). 

220 GOODE at para. 3.17 (Unidroit 2019). 

221 See Section VI below. 

222 See Section III.A. above. 
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because Seller is not situated in a Contracting State and the airframe is registered in a non-Contracting State, or (ii) the lease 

because Lessee is not situated in a Contracting State and the airframe is registered in a non-Contracting State. 

If, thereafter, one of the engines subject to the lease was swapped (pursuant to which Lessee conveyed title to a 

replacement engine to Lessor, the replacement engine is subjected to the mortgage by Lessor in favour of Lender, and Lessor 

conveyed title to the applicable replaced engine to Lessee), the Cape Town Convention would apply to (i) the sale in respect 

of the replaced engine being conveyed from Lessor to Lessee, and (ii) the international interest created pursuant to the 

mortgage in respect of the replacement engine. Lƴ ōƻǘƘ ƛƴǎǘŀƴŎŜǎ ǘƘŜ ŎƻƴƴŜŎǘƛƴƎ ŦŀŎǘƻǊ ƛǎ ǘƘŀǘ ǘƘŜ άŘŜōǘƻǊέ όƛΦŜΦΣ [ŜǎǎƻǊΣ ŀǎ 

seller of the replaced engine to Lessee and as grantor/chargor of an international interest in the replacement engine to 

Lender) is situated in a Contracting State at the time the agreements are concluded. 

In this example, if the airframe was registered in a Contracting State at the time the relevant agreements were 

concluded, the Cape Town Convention would continue to apply to the international interest created pursuant to the 

mortgage in respect of the airframe and engines (as the connecting factor regarding the location of the debtor is satisfied), 

but also to the contract of sale from Seller to Lessor and the lease between Lessor and Lessee, insofar as each related to the 

airframe but not the engines (since the connecting factor relates to the registration of the airframe. 

Example 2:  Lessor leases an aircraft to Lessee. Lessee is not situated in a Contracting State. Lessee further subleases 

the aircraft to Sublessee, who is also not situated in a Contracting State. The aircraft, however, is registered in a Contracting 

State. In this example, the Cape Town Convention would apply to the international interest created by the lease and the 

sublease, but only in respect of the airframe (and not the related engines). If Lessee (or Sublessee) were situated in a 

Contracting State, the Cape Town Convention would apply to the international interest created by the lease (or the sublease) 

in respect of the airframe and related engines. 

C. Char acterisation  

As stated above, in order to come within the scope of the Cape Town Convention, an interest 

in an aircraft object must fall within one of the three categories of international interests (namely, 

(i) a title reservation agreement, (ii) a lease agreement or (iii) a security agreement).223 As 

mentioned in Section II.C. herein, whether an interest falls into a category is determined by applying 

the Cape Town Conventionôs own definitions and autonomous rules of interpretation, and not by 

reference to national law.224 The fact that national law may define a lease agreement, security 

agreement or title reservation agreement differently than the Cape Town Convention (or indeed, 

may not even recognise any of the foregoing) is irrelevant to the determination of whether an 

international interest has, in fact, been created. 

____________________________________ 

 
223 As discussed, a sale of an aircraft object also falls within the scope of the Cape Town Convention (per Article III of the Protocol); however, because an 

outright sale of an aircraft object should not have characterisation issues, it is not discussed here. 

224 GOODE at para. 2.63 (Unidroit 2019). 
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However, once it is established that an interest falls within one of the three categories specified 

above, its characterisation for the purposes of other provisions of the Cape Town Convention is 

determined by ñapplicable lawò (that is, the domestic rules of the law applicable by virtue of the 

rules of private international law of the forum state or lex fori).225 While most provisions of the Cape 

Town Convention apply equally to the three forms of agreement listed in clauses (i), (ii) and (iii) 

above, how an interest is characterised is important in the context of certain provisions of the Cape 

Town Convention, primarily those pertaining to remedies. For example, an agreement which comes 

within the Cape Town Conventionôs definition of a ñleasing agreementò but which would be treated 

under the applicable law of the forum state as an agreement creating a security interest, will carry 

the rights and remedies (and related obligations) applicable to a ñsecurity agreementò under the 

Cape Town Convention. 

Example:  Lessor leases an aircraft to Lessee (who is situated in a Contracting State) pursuant to a lease agreement 

and such agreement contains an option to purchase the aircraft at the end of the lease term for a nominal sum. Since the 

applicable agreement satisfies the requirements for a lease agreement (and assuming all other requirements for coverage 

under the Cape Town Convention are met), such agreement would constitute an international interest. If Lessee defaults 

under the lease agreement, the remedies available to Lessor would be governed by Article 10 of the Convention (remedies 

of conditional sellers and lessors) if, under the domestic rules of the law applicable by virtue of the rules of private 

international law of the forum state, such agreement would be characterised as a lease. If, however, the lease agreement 

is, under applicable law of the forum state, recharacterised as a security agreement, applicable remedies would be governed 

by Articles 8 and 9 of the Convention (dealing with remedies of a chargee or secured party) in lieu of those available in 

Article 10 of the Convention.226 

Care should be taken when negotiating the applicable law and forum selection provisions in 

transactions affected by the Cape Town Convention. Consistent with the Cape Town Conventionôs 

goal of allowing considerable party autonomy on a range of issues, including default remedies and 

jurisdiction, the parties to a transaction may choose (i) the applicable law,227 and (ii) the exclusive 

jurisdiction of the courts of any Contracting State (pursuant to Article 42 of the Convention) in 

respect of any claim brought under the Cape Town Convention, regardless of whether or not the 

____________________________________ 

 
225 Article 2(4) of the Convention. See also GOODE at para. 2.63 (Unidroit 2019) which states: 

 Most legal systems outside North America distinguish sharply between security agreements and title-retention and leasing agreements, treating a 

conditional seller or lessor as the full owner. By contrast, in the United States, Canada, New Zealand and, more recently, Australia, the law adopts a 

functional and economic approach, treating title reservation agreements and certain leasing agreements as forms of security and the title of the conditional 

seller or lessor as limited to a security interest. Given these widely contrasting approaches it was recognized at an early stage that it would not be 

possible to reach agreement on a uniform [Cape Town] Convention characterisation. Accordingly the solution adopted was to leave this to be dealt with 

under the applicable domestic law as determined by the rules of private international law of the forum state (Articles 2(4), 5(2), (3)). 

226 An interesting situation would arise if a lease agreement (constituting such under the Convention) would be recharacterised as a security agreement 

under the applicable law of the forum state but such security agreement would not qualify as a security agreement under the Convention for failure to 

satisfy all of the formal requirements for a security agreement under Article 7 (specifically the failure to enable the secured obligations to be determined). 

While an unlikely scenario, the better view is that such agreement should still have the benefit of the Convention as a security agreement. 

227 The Protocol provides that parties to an agreement may agree on the law that is to govern their contractual rights and obligations. The choice of law 

selected by the parties is deemed to be the domestic law of the designated State, excluding its conflict of law rules. Article VIII of the Protocol (but only 

if a Contracting State has made a declaration pursuant to Article XXXX(1) of the Protocol). 
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chosen forum has a connection with the parties or the transaction (such provision is intended to 

override contrary national law).228 As the characterisation issues in a particular transaction may rely 

heavily on the lex fori, this selection should be considered carefully as it could, as demonstrated 

above, have material ramifications in terms of the exercise of rights and remedies.229 

D. Fractional and Multiple Party Interests  

It is not uncommon for two or more parties to acquire an aircraft object jointly as co-owners, 

and in many cases, the documentation will clearly specify the fractional or undivided percentage 

interest held by each party. Likewise, a lessor, lessee or lender may lease or take a security interest 

in an undivided percentage or fractional interest in an aircraft object. Moreover, an important and 

growing portion of the aviation industry involves programs commonly referred to as ñfractional 

programs,ò in which companies lease or sell a specifically identified percentage or fractional interest 

in an aircraft object and then manage the operations for the purchasers and lessees.230 For purposes 

of this discussion, references to a ñfractional interestò in an aircraft object include any specific, 

undivided percentage interest in an aircraft object, regardless as to whether such interest results 

from a co-ownership arrangement, fractional program, or another agreement between parties to 

purchase, lease, or pledge less than a whole (i.e., 100%) interest in an aircraft object. 

Although the registration of fractional interests in aircraft objects is not specifically addressed 

in the Cape Town Convention, there is no basis to conclude that the Cape Town Convention is 

limited to whole aircraft. The Official Commentary confirms that there is nothing in the Cape Town 

Convention that precludes a fractional interest from being registrable as a separate sale or 

international interest.231 

The International Registry allows interested parties to specify a fractional interest in 

registrations affecting aircraft objects.232 When registering an interest in an aircraft object, the 

International Registry system prompts the registering party to select ñyesò or ñnoò as to whether the 

registration pertains to a fractional interest. The International Registry system defaults to a 100% 

interest unless the registering party selects ñyes,ò indicating that it will be making a fractional 

registration. This will cause the International Registry system to prompt the registering party to 

specify the relevant fractional interest, up to six decimal places. 

____________________________________ 

 
228 Article 42 of the Convention provides that the forum selected is exclusive unless otherwise agreed by the parties. For additional discussion concerning 

forum selection, see Section VI.A(v) herein. 

229 It is possible that a particular jurisdiction would be incapable of recharacterising a particular interest because the applicable laws simply do not recognize 

any such interest (for instance, a jurisdiction may not have the concept of a security interest). In these situations, the application of the characterisation 

provisions would be uncertain and, as such, it is incumbent upon the parties, by virtue of the forum selection provisions in the agreements, to make 

certain that they have selected an appropriate jurisdiction which would give greater effect to the intent of the parties. 

230 Applicable FAA Regulations governing fractional programs are found at 14 CFR § 91.1001 et seq. 

231 GOODE at para. 2.59 (Unidroit 2019). 

232 See Sections 5.14 and 5.15 of the Cape Town Regulations. 
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Example:  Seller όά{έύ ƻǿƴǎ ǘƘŜ ŜƴǘƛǊŜ ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘ ŀƴŘ ǎŜƭƭǎ ŀƴ ǳƴŘƛǾƛŘŜŘ ǘǿŜƴǘȅ-five percent (25%) interest in the 

ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘ ǘƻ tǳǊŎƘŀǎŜǊ όάtέύΦ  Lƴ ƳŀƪƛƴƎ ǘƘŜ ǊŜƭŜǾŀƴǘ ǊŜƎƛǎǘǊŀǘƛƻƴ ƻƴ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ wŜƎƛǎǘǊȅΣ ǘƘŜ ǊŜƎƛǎǘǊȅ ǳǎŜǊ ǿƘƻ 

initiates the registration Ƴǳǎǘ ōŜ ǎǳǊŜ ǘƻΥ όƛύ ǎŜƭŜŎǘ άȅŜǎέ ƛƴ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ ǉǳŜǊȅ ǊŜƎŀǊŘƛƴƎ ŀ ŦǊŀŎǘƛƻƴŀƭ ƛƴǘŜǊŜǎǘΣ ŀƴŘ  όƛƛύ 

ƛƴǇǳǘ άнрΦлллллл҈Σέ ƛƴ ŀŘŘƛǘƛƻƴ ǘƻ ǘƘŜ ƛƴǇǳǘ ƻŦ ǇŀǊǘȅ ƴŀƳŜǎΣ ŎƻǳƴǘǊȅ ƻŦ ǊŜƎƛǎǘǊŀǘƛƻƴΣ ǎŜƭŜŎǘƛƻƴ ƻŦ ǘƘŜ ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘΣ ŀƴŘ 

any other details required by the International Registry system to complete the registration.  The other party to the sale will 

receive an electronic notice from the International Registry and be given an opportunity to consent to the registration of a 

sale of an undivided 25.000000% fractional interest in the aircraft object.   The consenting party must confirm that all 

information in correct before it gives its electronic consent (consenting parties should always review all relevant registration 

information carefully before providing an electronic consent, but this review takes on even more importance when 

consenting to the registration of a fractional interest).  Finally, after the registration is complete, the parties should carefully 

review the relevant priority search certificate to confirm that it accurately reflects the fractional interest registration. 

Each sale of, or international interest in, a fractional interest in an aircraft object is separately 

registrable as a distinct sale of a unique interest. Upon registration, each sale or international interest 

will be reflected on the relevant priority search certificate as a distinct and separate sale or 

international interest in the aircraft object to the extent of the fractional interest identified in the 

registration.233 

In most cases, priorities relating to fractional interests in aircraft objects are clear. Because 

each registration of a fractional interest creates a distinct and separate interest (whether as a sale or 

international interest), the holders of these registrations are not normally in a priority conflict; each 

party holds its interest pari passu with the other interest holders.234 A priority conflict may arise 

when (a) the same party sells, leases or pledges the same or overlapping interests to multiple 

purchasers, lessees or creditors, or (b) parties who hold interests in the same aircraft object sell or 

pledge fractional interests that exceed a 100% interest in the aircraft object. In most cases, the 

resulting priority conflicts will be resolved based on the order in which the interests were registered 

with the International Registry.235 

ExampleΥ  {ŜƭƭŜǊ όά{έύ ƛǎ ǘƘŜ ƻǿƴŜǊ ƻŦ ŀƴ Ŝƴtire aircraft object and sells an undivided 50% interest in that aircraft object 

ǘƻ tǳǊŎƘŀǎŜǊ м όάt-мέύΣ ǿƘƛŎƘ ƛǎ ǊŜƎƛǎǘŜǊŜŘ ƻƴ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ wŜƎƛǎǘǊȅΦ { ǘƘŜƴ ǎŜƭƭǎ ŀƴ ǳƴŘƛǾƛŘŜŘ тр҈ ƛƴǘŜǊŜǎǘ ƛƴ ǘƘŜ ǎŀƳŜ 

ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘ ǘƻ tǳǊŎƘŀǎŜǊ н όάt-нέύΣ ǿƘƛŎƘ ƛǎ also registered on the International Registry. In a dispute among S, P-1, and 

P-2, P-1 would have a first priority claim to its full 50% interest because it registered before the interest of P-2 was registered.  

P-2 would have a first priority claim to the remaining 50% interest in the aircraft object, while its claim to the additional 25% 

interest it purported to purchase would lose to the prior registration between S and P-1.  P-1 and P-2 hold their 50% interests 

pari passu. 

____________________________________ 

 
233 GOODE at para. 2.59 (Unidroit 2019). 

234 GOODE at paras. 2.45, 3.97 (Unidroit 2019). 

235 GOODE at para. 3.97 (Unidroit 2019). 
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The preceding paragraph highlights an important issue with regard to fractional registrations. 

While the International Registry has created a simple system that allows the registration of fractional 

interests in aircraft objects, the system does not limit the amount of fractional registrations which 

can be made with regard to an aircraft object. For example, a seller can register multiple sales of 

fractional interests in an aircraft object to multiple purchasers that exceed an undivided 100% 

interest in the aircraft object. Likewise, debtors and creditors can register international interests in 

aircraft objects that exceed an undivided 100% interest in the aircraft object. In light of this, prior 

to closing, interested parties must carefully review the priority search certificates to determine that 

all interests are correctly registered or discharged and that registrations of fractional interests do not 

exceed 100% of the interest in the aircraft object. 

While this ability to register interests that exceed 100% of an aircraft object causes concern for 

some users, it is no different than what parties can do with regard to whole interests in aircraft 

objects (i.e., the International Registry system will not stop a party from making multiple 

registrations of sales or international interests of 100% interests in the same aircraft object). 

Furthermore, this is consistent with the design of the International Registry system, which places 

the responsibility of ensuring the accuracy of registrations and interests on the parties making the 

registrations. 

Once an aircraft object has been fractionally divided for sale, financing, and/or leasing, it is 

common for parties to continue to trade in fractional interests in that same aircraft object.  Since 

each sale, finance, or lease is a distinct transaction, each should be the subject of a separate 

registration of a contract of sale or international interest that reflects the additional (or reduced) 

fractional interest in the aircraft object.236 

ExampleΥ  hƴ 5ŀȅ мΣ {ŜƭƭŜǊ όά{έύ ǎŜƭƭǎ ŀƴ ǳƴŘƛǾƛŘŜŘ нр҈ ƛƴǘŜǊŜǎǘ ƛƴ ŀƴ ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘ ǘƻ tǳǊŎƘŀǎŜǊ όάtέύΣ ǿƘƛŎƘ ǎŀƭŜ ƛǎ 

registered on the International Registry. On Day 365, S then sells an additional undivided fifty percent (50%) interest in the 

same aircraft object to P. S and P should establish their rights and priorities under this latter transaction through the 

registration of an additional sale of an undivided 50% interest in the aircraft object. The priority search certificate obtained 

after the second registration will reflect the sale of a 25% interest in the aircraft object as of Day 1 and a sale of an additional 

50% interest in the aircraft object as of Day 365, for a total fractional interest of 75% held by P. 

The Official Commentary points out that some parties may be tempted to simply register an 

amendment to the original sale or international interest registration to reflect an increase or decrease 

in the interest sold or pledged (e.g., in the example above, registering an amendment to the Day 1 

sale registration to reflect an undivided 75% interest in the aircraft object.  However, the 

Commentary is clear that the registration of an amendment does not accurately reflect the substance 

and timing of what occurred and should not be used in this situation. 

____________________________________ 

 
236 Section 5.15(a) of the Cape Town Regulations. 
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The registration of an amendment results in the modification of an existing registration, and, 

as a general rule, should be used only to correct errors in the original registration process (i.e., to 

reflect a change in the original information that was improperly registered, such as incorrect names 

or incorrect collateral descriptions), so it would not be the appropriate method to register a 

subsequent sale. Because the sale of an additional interest in the aircraft object is a separate and 

distinct transfer of a unique interest, a new sale registration is required.237 The same principles are 

true with regard to an agreement (other than a contract of sale) between a debtor and creditor to 

increase or decrease the fractional interest covered by an international interest. All such transactions 

should be reflected through the registration of a new international interest and not by the registration 

of an amendment to an existing registration.238 

Registration of an amendment to a sale or international interest could negatively impact the 

original priorities of the parties by impacting the date of perfection of rights (depending on what is 

being amended and how). Additionally, a creditorôs interest may be defeated by other claimants 

because the subsequent registration of an amendment in an effort to give notice of a new interest, 

rather than the direct registration of that interest, may be considered invalid under the Treaty.239 

Another scenario that may arise when dealing with fractional interests in aircraft objects 

involves partial discharges of previously registered international interests.  This scenario is 

illustrated in the following example: 

ExampleΥ hǿƴŜǊ όάhέύ ƻǿƴǎ млл҈ ƻŦ ŀƴ ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘ ŀƴŘ Ƙŀǎ ƎǊŀƴǘŜŘ ŀ ǎŜŎǳǊƛǘȅ ƛƴǘŜǊŜǎǘ ƛƴ млл҈ ƻŦ ǘƘŜ ŀƛǊŎǊŀŦǘ 

ƻōƧŜŎǘ ǘƻ [ŜƴŘŜǊ όά[έύΣ ŀƭƭ ƻŦ ǿƘƛŎƘ Ƙŀǎ ōŜŜƴ ǊŜƎƛǎǘŜǊŜŘ ǿƛǘƘ the International Registry.  O subsequently sells 20% of the 

ŀƛǊŎǊŀŦǘ ƻōƧŜŎǘ ǘƻ tǳǊŎƘŀǎŜǊ м όάt-мέύ ŀƴŘ ŀƴƻǘƘŜǊ нл҈ ǘƻ tǳǊŎƘŀǎŜǊ н όάt-нέύΣ ōƻǘƘ ǎŀƭŜǎ ōŜƛƴƎ ŦǊŜŜ ŀƴŘ ŎƭŜŀǊ ƻŦ ƭƛŜƴǎΦ  [ 

agrees to release its lien insofar as it pertains to the interests that were sold.   L should register a partial discharge of a 

fractional interest relating to the amount of the fractional interests sold to P-1 and P-2.  The International Registry system 

permits partial discharges of interests (in this case L could register two partial discharges, each covering an undivided 20% 

interest in the aircraft object, or one partial discharge covering an undivided 40% interest in the aircraft object).  Simple 

enough.   

Though the above scenario is straightforward, a challenge arises because the International 

Registry system does not provide a mechanical or systemic way to directly relate or connect the 

percentage of the international interest that has been partially discharged to the fractional interest 

that has been sold.240  Care should be taken by the parties to obtain and maintain documentation that 

____________________________________ 

 
237 Id. See also GOODE at para. 2.179 (Unidroit 2019). 

238 GOODE at para. 2.180 (Unidroit 2019). Where the increase results from a further grant by the debtor, it represents a new interest which is separately 

registrable. Id. 

239 See GOODE at para. 2.164 (Unidroit 2019). 

240 This issue does not exist when dealing with the release of international interests against a whole aircraft object. 
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specifically confirms the direct relationship between a partial discharge and the corresponding 

fractional interest sale to which it relates. 

E. Helicopters and Helicopter Engines  

Helicopters are included in the definition of ñaircraft objectsò as defined in the Protocol and, 

other than the size requirements,241 the Protocol treats helicopters in the same manner as airframes. 

However, the treatment of helicopter engines under the Protocol is not as clear, and the Official 

Commentary discusses the interplay of the Protocol definitions of ñaircraft,ò242 ñaircraft engines,ò243 

and ñhelicoptersò244 in reaching a conclusion as to how helicopter engines should be characterised 

and treated under the Cape Town Convention. 

Because the Cape Town Convention has no definition for ñhelicopter enginesò and no apparent 

alternative treatment for such engines, many practitioners initially took the position that helicopter 

engines were not ñaircraft objectsò and that interests in helicopter engines were to be perfected 

under applicable local law. Other practitioners took the position that helicopter engines were 

included in the definition of ñaircraft enginesò and treated them accordingly.  The Official 

Commentary, however, worked through a comprehensive analysis of the issue and came to the 

following conclusions: 

(i) a helicopter engine is an ñaircraft engineò when it is not attached to a helicopter;245  

(ii)  parties can make valid registrations against a specifically described helicopter engine 

during the time when it is not installed on a helicopter; 

(iii)  when a helicopter engine is installed on a helicopter, the helicopter engine (a) becomes 

a component or an accessory of the helicopter and loses its characterisation as an ñaircraft 

object,ò (b) is subject to any existing or new registered interests against the helicopter on 

which it is installed (but only for the period of installation to such helicopter), (c) remains 

subject to the priorities established by any registrations made against such helicopter 

engine when it was not installed on any helicopter,246 (d) is not capable of being the 

____________________________________ 

 
241 Under the Protocol, a helicopter must be capable of transporting (i) at least five (5) persons, including crew; or (ii) goods in excess of 450 kilograms. 

Article I(2)(l) of the Protocol. 

242 ñAircraftò means ñaircraft as defined for purposes of the Chicago Convention which are either airframes with aircraft engines installed thereon or 

helicopters.ò Article I(2)(a) of the Protocol. 

243 ñAircraft Enginesò means ñaircraft engines (other than those used in military, customs or police services) powered by jet propulsion or turbine or piston 

technology é, together with all modules and other installed, incorporated or attached accessories, parts and equipment and all data manuals and records 

relating thereto.ò Article I(2)(b) of the Protocol. 

244 ñHelicopterò means ñheavier-than-air machines (other than those used in military, customs or police services) supported in flight chiefly by the reactions 

of the air on one or more power-driven rotors on substantially vertical axes é, together with all installed, incorporated or attached accessories, parts and 

equipment (including rotors), and all data, manuals and records relating thereto.ò Article I(2)(1) of the Protocol. 

245 GOODE at para. 3.9 (Unidroit 2019). 

246 Id. at para. 3.11. 
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subject of a separately registered international interest during the time the helicopter 

engine is installed on such helicopter,247 (e) is capable of being subjected to the 

registration of a prospective international interest (or prospective sale) which will be a 

valid registration against the helicopter engine upon the removal of the helicopter engine 

from the helicopter and will relate back to the time the prospective registration was 

completed;248 and 

(iv) upon removal of the helicopter engine from the helicopter, the helicopter engine is free 

of any registrations that were made against the helicopter while the helicopter engine 

was installed on such helicopter.249 

Consistent with the concepts discussed in sub-paragraphs (iii) and (iv) above, the Official 

Commentary suggests at least two options to address issues related to the perfection of rights and 

priorities in helicopter engines:  (i) register an interest during a time when the helicopter engine is 

not installed on any helicopter and take the steps necessary to establish that the helicopter engine 

was not installed on a helicopter at the time of the registration, or (ii) register a prospective 

international interest in (or sale of) the installed engine which, immediately upon its removal from 

the helicopter, will become a current international interest (or sale), the priority of which relates 

back to the time the registration was originally made.250 The priority of any such interest, when 

properly registered, would survive any subsequent installation on a helicopter and the creditorôs 

rights would be and remain protected.251  

Discussions regarding prospective registrations with regard to helicopter engines raise 

important questions about the nature of a prospective interest and the requirements related to making 

a valid prospective registration.  The International Registry system is designed to require that parties 

identify their proposed registration (in this case an international interest) as a ñcurrentò or a 

ñprospectiveò international interest.252  That is, the parties physically making the registration must 

check a box as to whether the registration is ñcurrentò or ñprospectiveò in nature.  Given the 

discussion above, many practitioners chose to make two separate registrations against helicopter 

engines-first, a ñcurrentò registration, immediately followed by a ñprospectiveò registration.   While 

____________________________________ 

 
247 Id. 

248 GOODE para. 2.61 and 3.11 (Unidroit 2019). 

249 Id. 

250 Id. 

251 Article XIV(3) of the Protocol provides that ownership of or another right or interest in an aircraft engine is not affected by its installation on an aircraft 

(and this interest is not subjected to the provisions of Article 29(7) of the Convention since those provisions are confined to items which are not ñobjectsò). 

252 For example, the choice on the International Registry is to register an ñinternational interestò or a ñprospective international interest.ò  For purposes of 

discussion, we sometimes refer to the international interest as the ñcurrentò international interest that is effective from the moment it is searchable on the 

International Registry. 
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this was a workable solution, it has been the subject of much discussion and has led to multiple 

registrations which resulted in complicated and lengthy Priority Search Certificates. 

This issue was addressed and clarified in the Official Commentary. First, the Official 

Commentary clarifies that a review of the Cape Town Convention and the applicable Cape Town 

Regulations leads to the conclusion that the requirement to identify an interest as òcurrentò or 

ñprospectiveò was and is for statistical purposes only and has no legal effect.253 Instead, one must 

look to the facts and circumstances related to the interest being registered.254 For example, if Debtor 

A grants a security interest and international interest in favour of Bank A, with no conditions other 

than closing the transaction, and all elements of an international interest are satisfied, then the 

registration is a current international interest regardless of whether the registering parties selected 

the box marked ñinternational interestò or ñprospective international interestò on the International 

Registry system. 

On the other hand, if the agreement between a debtor and lender covers a security interest in a 

helicopter engine that is attached to a helicopter, then one of the elements of the formation of an 

international interest is missing, and the registration of such an interest is deemed a prospective 

international interest regardless of whether the registering parties selected the box marked 

ñinternational interestò or ñprospective international interest.ò  Once the elements of an international 

interest are satisfied (e.g., when the helicopter engine is removed from the helicopter and the engine 

becomes an ñaircraft objectò over which the debtor now has the power to dispose), the interest 

becomes an international interest without any additional action by the relevant parties, and the 

perfection relates back to date the interest was first registered.  This is the case whether the parties 

made the registration as an ñinternational interestò or ñprospective international interest.ò 

In light of the language in the Cape Town Convention and the additional analysis in the Official 

Commentary, practitioners should be comfortable with the registration of only one international 

interest and only one sale (assuming that is the intent of the parties) when dealing with a helicopter 

engine, regardless of the status of its installation.  Having said that, care must be taken so that all 

parties understand the issue and agree to a proposed course of action with regard to creating a valid 

registration, whether current or prospective, in a helicopter engine. 

Practitioners have explored other practical options relating to the creation and perfection of 

interests in helicopter engines, including: 

(i) prior to closing, inventory relevant engines to identify the helicopter on which each 

engine is installed and evaluate options, including removal of engines for the closing; 

____________________________________ 

 
253 GOODE at para. 2.61 (Unidroit 2019). 

254 Id. at para. 2.40(2). 
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(ii)  parties agree to make a new registration at any time the engine is removed from the 

helicopter (i.e., when the engine is considered a separate aircraft object); 

(iii)  if multiple lenders/creditors/lessors are involved with a debtor owner or operator, the 

parties can enter into an inter-creditor agreement to identify engines and each partyôs 

interest in and priority regarding relevant engines; and 

(iv) require a regularly scheduled inventory and report regarding helicopter engines and their 

installation status.  Based on that information, determine if any additional releases or 

registrations or terminations should be made. 

While there are divergent views in the aviation community as to the treatment of helicopter 

engines in the Official Commentary, the registration of prospective international interests with 

respect to an engine while it is installed on a helicopter should provide the desired comfort to ensure 

the creditorôs interests are adequately protected following the removal of such engine. 

Example:  Owner and Mortgagee enter into a security agreement that grants an international interest in a helicopter 

όάIŜƭƛŎƻǇǘŜǊ !έύ ŀƴŘ ǘƘŜ ƘŜƭƛŎƻǇǘŜǊ ŜƴƎƛƴŜ ŎǳǊǊŜƴǘƭȅ ƛƴǎǘŀƭƭŜŘ ǘƘŜǊŜƻƴΣ ŀƴŘ ƎǊŀƴǘǎ ŀ ǎŜŎǳǊƛǘȅ ƛƴǘŜǊŜǎǘ ƛƴ ǘƘŜ ƘŜƭƛŎƻǇǘŜǊ ŀƴŘ 

helicopter engine in favour of Mortgagee. At closing, the parties register an international interest, or prospective 

international interest, as applicable, from Owner in favour of Mortgagee against Helicopter A and a separate registration 

against Helicopter Engine A. Because Helicopter Engine A is attached to Helicopter A, it is considered a component of and 

ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ŀ άƘŜƭƛŎƻǇǘŜǊΦέ ¢ƘŜǊŜŦƻǊŜΣ ǘƘŜ ǊŜƎƛǎǘǊŀǘƛƻƴ ŀƎŀƛƴǎǘ IŜƭƛŎƻǇǘŜǊ ! ŜȄǘŜƴŘǎ ǘƻ IŜƭƛŎƻǇǘŜǊ 9ƴƎƛƴŜ ! 

for the period of time Helicopter Engine A is installed on Helicopter A.  The separate registration against Helicopter Engine 

A, made at a time when it is installed on Helicopter A, is not a valid current international interest registration against 

Helicopter Engine A because it lacks the elements that compose an international interest255 but it is deemed to be a 

prospective registration that will ripen into a valid international interest at the time Helicopter Engine A is removed from 

the Helicopter A regardless as to whether the original registration wŀǎ ŘŜǎƛƎƴŀǘŜŘ ŀǎ ŀƴ άƛƴǘŜǊƴŀǘƛƻƴŀƭ ƛƴǘŜǊŜǎǘέ ƻǊ 

άǇǊƻǎǇŜŎǘƛǾŜ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƛƴǘŜǊŜǎǘΦέ 

Practice Note:  The above example may or may not result in a first priority international interest in Helicopter Engine 

A in favour of the Mortgagee. The Mortgagee will take its interest in Helicopter Engine A subject to competing or conflicting 

registrations which were made against (i) Helicopter Engine A prior to its installation on Helicopter A, and (ii) Helicopter A, 

prior or subsequent to the installation of Helicopter Engine A. According to the Official Commentary, the pre-installation 

registration of an international interest or any other registrable interest against a helicopter engine will continue to enjoy 

the full benefits of the Cape Town Convention, including preservation of priority, after installation even though it thereupon 

ŎŜŀǎŜǎ ǘƻ ōŜ ŀƴ άƻōƧŜŎǘέ όŀƴŘ ǎǳŎƘ ǊƛƎƘǘǎ ŀƴŘ ǇǊƛƻǊƛǘȅ ŀǊŜ ǇǊŜǎŜǊǾŜŘ ŜǾŜƴ ŀŦǘŜǊ ƛǘǎ ǎǳōǎŜǉǳŜƴǘ ǊŜƳƻǾŀƭύΦ 256 But importantly, 

registration of an international interest in a helicopter that Helicopter Engine A was installed on at the time of registration 

would not survive the removal of Helicopter Engine A from that helicopter.     

____________________________________ 

 
255 Id. at para. 2.61. 

256 GOODE at para. 3.11 (Unidroit 2019). 
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 In light of the above, the Mortgagee will lose a priority battle with any party who has made a valid prior registration 

against Helicopter Engine A (i.e., at a time when it was not attached to any helicopter).  If Helicopter Engine A remains 

installed on Helicopter A through the negotiation and closing of the transaction, the Mortgagee will also lose a priority battle 

against any party who has a prior registered interest in Helicopter A for as long as Helicopter Engine A is installed on 

Helicopter A.  To avoid this result, provided that Helicopter Engine A is either installed on Helicopter A or uninstalled on any 

helicopter at the time of closing, the Mortgagee simply needs to conduct pre-closing searches with the International 

Registry, the relevant aviation authority and any applicable lien registry, covering Helicopter Engine A, but without the need 

to search for registrations with respect to any helicopter on which it was previously installed.  If Helicopter Engine A is 

installed on a helicopter other than Helicopter A, the Mortgagee must also search with respect to that helicopter for 

competing international interest registrations. If those searches identify prior unreleased registrations against Helicopter 

Engine A or any helicopter to which it is currently attached, the parties should require a release of those registrations as 

part of closing (or otherwise agree to a suitable intercreditor arrangement).    

The same is true for any party to a transaction involving helicopters and helicopter engines.  

Prior to a closing the parties must identify all helicopter engines and helicopters and their installation 

status/location. Parties should obtain (i) priority search certificates from the International Registry, 

and (ii) a registration and lien search for helicopters from the relevant aviation authority (as a 

general rule, aviation authorities do not track title to or liens on engines of any kind).257  Diligence 

should be conducted to determine if any other searches are necessary or advisable (e.g., a PPSA 

search in Canada).  Because the International Registry priority search certificates for helicopter 

engines can be complex, it is important to allocate the necessary time prior to closing to fully 

evaluate and understand the priority search certificates and obtain any required releases or 

discharges. 

Example:  Owner is obtaining a loan from Lender A with regard to Helicopter 1 which includes Engine. Lender A 

ƛƴǾŜǎǘƛƎŀǘŜǎ ǘƘŜ 9ƴƎƛƴŜΩǎ ŘƻŎǳƳŜƴǘŀǘƛƻƴ ŀƴŘ ŘƛǎŎƻǾŜǊǎ ǘƘŀǘ 9ƴƎƛƴŜ ƛǎ ŀŎǘǳŀƭƭȅ ƛƴǎǘŀƭƭŜŘ ƻƴ ŀ ŘƛŦŦŜǊŜƴǘ ƘŜƭƛŎƻǇǘŜǊΣ IŜƭƛŎƻǇǘŜǊ 

2. Lender B has a registered international interest against Helicopter 2. Although the priority search in respect of the Engine 

ǊŜǾŜŀƭǎ ƴƻ ƛƴǘŜǊŜǎǘǎ ǘƘŀǘ ƘŀǾŜ ōŜŜƴ ǊŜƎƛǎǘŜǊŜŘ ŀƎŀƛƴǎǘ ǘƘŜ 9ƴƎƛƴŜΣ ǘƘŜ 9ƴƎƛƴŜΩǎ ƛƴǎǘŀƭƭŀǘƛƻƴ ƻƴ IŜƭƛŎƻǇǘŜǊ н ŀǳǘƻƳŀǘƛŎŀƭƭȅ 

ǎǳōƧŜŎǘǎ ǘƘŜ 9ƴƎƛƴŜ ǘƻ [ŜƴŘŜǊ .Ωǎ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƛƴǘŜǊŜǎǘ ŀƎŀƛƴǎǘ IŜƭƛŎƻǇǘŜǊ нΦ hƴŜ ǿŀȅ ŦƻǊ [ŜƴŘŜǊ ! ǘƻ ƻōǘŀƛƴ ǇǊƛƻǊƛǘȅ ƻǾŜǊ 

Lender B in the Engine would be to require that the Engine be removed from Helicopter 2. Upon removal of the Engine, 

Owner would register an international interest in favour of Lender A with respect to the Engine. Absent such removal, Lender 

.Ωǎ ƛƴǘŜǊŜǎǘ ƛƴ IŜlicopter 2 (which includes the Engine) would prevail. In the alternative, Lender A and Lender B could address 

the issue in an intercreditor agreement whereby Lender B agreed to subordinate its interest to that of Lender A (in which 

case the parties should register a subordination with the International Registry with respect to the Engine). 

____________________________________ 

 
257 The U.S. FAA is an exception.  While the FAA does not track title to engines it is the repository for liens with a U.S. nexus against engines  rated at 

greater than 550 horsepower. 
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F. Accessions  

Accessions of parts and other equipment and/or systems to aircraft are often challenging to 

address and often create complicated intercreditor relationships, particularly in default scenarios.  

The Cape Town Convention seeks to deal with accessions by carefully distinguishing between an 

ñitemò (such as spare parts, modules, computers, audio and visual equipment and the like)258 and an 

ñaircraft objectò.  Article 29(7) of the Cape Town Convention259 seeks to preserve the rights (under 

applicable law) that an owner or creditor of an ñitemò may have notwithstanding the installation260 

of such item on an aircraft object. The Cape Town Convention ensures that the interests of the owner 

or creditor of an ñitemò, held prior to its installation on an ñaircraft objectò, will not be affected by 

any international interests registered against the ñaircraft objectò on which it is installed (including 

any non-consensual rights or interest registered under Article 40 and any national interests under 

Article 50 notice of which has been registered in the International Registry). Thus, so long as the 

ownership or security interests an ñitemò are preserved under applicable law and not impacted by 

virtue of such installation, the Cape Town Convention will not interfere with such priority.  

ExampleΥ  !ƴ ƻǿƴŜǊ όάOwnerέύ ƻŦ ŀ ǿƛŦƛ ǎȅǎǘŜƳ ƻōǘŀƛƴǎ ŀ ƭƻŀƴ ŦǊƻƳ ƭŜƴŘŜǊ όάLenderέύ ǘƻ ŎƻǾŜǊ ǘƘŜ Ŏƻǎǘǎ ŀǎǎƻŎƛŀǘŜŘ 

with the production and installation of wifi systems across a fleet of aircraft.  Lender has been granted a security interest 

over the wifi system to be installed in each of the aircraft. The wifi system is readily removable from the aircraft without 

damage to the aircraft or the system itself.  It is clear that so long as Lender has perfected its security interest in the system 

under applicable law in advance of installation on the aircraft and local law would preserve such interest notwithstanding 

the installation of such system on the aircrŀŦǘΣ [ŜƴŘŜǊΩǎ ƛƴǘŜǊŜǎǘ ǿƛƭƭ ƴƻǘ ōŜ ŀŦŦŜŎǘŜŘ ōȅ ŀƴȅ ƛƴǘŜǊŜǎǘ ǊŜƎƛǎǘŜǊŜŘ ƻǊ ŎǊŜŀǘŜŘ 

against the applicable aircraft under the Cape Town Convention.  

G.  Non -Convention Interests  

It is important to note that, while not all (or even any) interests in a particular transaction will 

constitute ñinternational interestsò under the Cape Town Convention, registrations may nonetheless 

be made in respect of those non-Cape Town Convention interests (ñnon-convention interestsò) 

with the International Registry. This is primarily done with a view to putting third parties on notice 

of the existence of the non-convention interest. However, while registering a non-convention 

interest may, depending on what constitutes ñnoticeò under the applicable law, put a third party on 

actual or constructive notice of the existence of a non-convention interest, registration with the 

____________________________________ 

 
258 An ñitemò, for these purposes, is anything which does not constitute an aircraft object. 

259 GOODE at para. 2.227-2.231 (Unidroit 2019).  Article 29(7) of the Convention is replicated in Article XIV(4) of the Aircraft Protocol. 

260 The Convention importantly and intentionally uses the term ñinstalledò as opposed to ñincorporatedò or ñattachedò (which are often used in the context of 

accession).  By choosing the term ñinstalledò, the Convention effectively excludes only the widest concept of the accession doctrine and does not apply 

to items that are not merely installed but attached or incorporated.  The Official Commentary seeks to address the distinction between these terms and 

the implication of such usage as follows: 

 The terms ñinstalledò, ñincorporatedò and ñattachedò are not defined but appears to be intended to denote different degrees of association between the 

accessory and the principal object. On this basis ñinstalledò means that the accessory can be removed without any, or any significant, damage either to 

the object or to the accessory, while ñincorporatedò is at the other end of the spectrum, denoting an absorption of the accessory into the object such that 

the accessory loses its identity and ñattachedò refers to the intermediate position where the accessory retains its identity but cannot be detached without 

significant damage to the object or the accessory.  GOODE at para. 2.231 (Unidroit 2019). 
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International Registry will not afford such non-convention interest any of the protections, priorities 

or remedies available to an ñinternational interestò under the Cape Town Convention. Furthermore, 

where such a non-convention interest must be perfected under applicable law and such perfection 

has not occurred, registration with the International Registry will likely not provide a ñcureò for 

non-perfection. 

The extent to which a court will regard such a registration as putting third parties on notice of 

a non-convention interest will largely depend upon what constitutes effective notice to third parties 

under applicable law such that a third party on notice of the registered non-convention interest may 

lose priority to that interest. For example, in some jurisdictions actual notice must be given in order 

to affect the interests of third parties. In others, constructive notice will be required to constitute 

effective notice such that a third party who has not conducted a search but ought reasonably to have 

conducted a search is deemed to be on notice of the non-convention interest. 

Where parties to a transaction agree to register non-convention interests, there is a danger of 

confusion over which registrations against a particular aircraft object constitute ñinternational 

interestsò under the Cape Town Convention and which do not because the International Registry 

itself does not identify or distinguish particular interests as being eligible international interests. It 

is therefore prudent to clearly identify in transaction documentation and legal opinions delivered in 

connection therewith, which of the registered interests are ñinternational interestsò and which are 

not. Parties registering non-convention interests on the International Registry need to be mindful of 

their obligations to discharge those interests at the appropriate time.261
 

A distinction must be drawn between the consensual registration of a non-convention interest, 

which is the focus of the preceding discussion, and the unilateral registration of a non-consensual 

right or interest that falls outside of the Convention because the underlying interest is falsely 

claimed, or because the interest, while validly claimed, is not a ñregistrable non-consensual right or 

interestò.262
  While the former is a consensual act that is unlikely to evoke controversy or adversely 

impact anyoneôs interests, the latter constitutes a unilateral assertion of claim against title or other 

interest, and may be expected to invite a defense or counter-claim and could attract liability as a 

tort. 

In order to be a registrable non-consensual right or interest ï thus subjecting that type of interest 

to the Conventionôs registry system and priorities ï the underlying interest must arise under the laws 

of a Contracting State that has made an election under Article 40 of the Convention. To date very 

few types of interest have been addressed in this fashion by Contracting States other than judgment 

liens and tax liens. So the nature of permissible registrable non-consensual interests today is 

reasonably narrow. Once a Contracting State establishes a category of interest as a registrable non- 

____________________________________ 

 
261  See Section IV.F. below. 

262  Article 1(dd) of the Convention; GOODE at para. 4.40 (Unidroit 2019). 
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consensual right or interest, registration is required in order for the interest to establish its priority 

as against other registrable interests.263
 

In contrast, many forms of non-consensual interests may arise under national law that are not 

made subject to an Article 40 declaration, and all of these would be non-convention interests. Any 

registration of such an interest is invalid for all purposes of the Convention (as is the case with any 

registration of a non-convention interest), and is unlikely to produce any notice benefits under 

national law because the registration is too misleading to give third parties notice of the underlying 

right or interest. Such a registration misleads third parties (including the affected debtor) as to the 

nature of the underlying right or interest, as well as its priority and effect. The registration is 

misleading as to its nature because the information reflected on a priority search certificate will 

imply that the underlying right or interest is within one of the categories listed by the relevant 

Contracting Stateôs Article 40 declaration, when it is not.264
 The registration is misleading as to the 

priority and effect that the right or interest would be afforded since the appearance of the registration 

on a priority search certificate implies that priority is tied to the time of registration, when its priority 

is instead established by national law and is unrelated to the registration in any way.265 

Practitioners should exercise caution and diligence if asked to register a non-consensual right 

or interest to ensure that the underlying interest constitutes a registrable non-consensual right or 

interest.266 In most cases this may be readily determined by review of the underlying court order or 

tax levy, and noting that the court or agency is situated in a Contracting State that has made an 

Article 40 declaration covering the relevant interest. Unlike the consensual registration of a non-

convention interest, which requires the agreement of the creditor and the debtor and is therefore 

unlikely to injure anyoneôs interests,267
 registration of a non-consensual right or interest amounts to 

an adverse claim against title, and unless it is based on a valid right or interest may well constitute 

an actionable tort, such as slander of title.268
 A practitioner who knowingly assists in such a 

registration could be exposed to claims by the affected parties or to disciplinary charges for violation 

of applicable codes of ethical conduct.269
 

____________________________________ 

 
263  See Section II.H herein. 

264  GOODE at para. 4.293 (Unidroit 2019). 

265  GOODE at para. 2.40(4) (Unidroit 2019). 

266  The International Registry has implemented new requirements to making these types of registrations in an effort to reduce registrations no 

contemplated by Article 40.  See Section II.H. herein. 

267  GOODE at para. 4.157 (Unidroit 2019). 

268  Transfin v. Stream Aero Investments SA and Aviareto Limited (Irish High Court ï unreported) 13 May 2013; see also RESTATEMENT (SECOND) OF 

TORTS § 623A. 

269  Transfin v. Stream Aero Investments SA and Aviareto Limited (Irish High Court ï unreported) 13 May 2013; also, any one or all of the American 

Bar Associationôs Model Rules 4.1 (relating to false statements by an attorney), 4.4 (relating to an attorney using means that have no purpose other than 

to burden a third person) or 8.4(c) (relating to attorney conduct that involves dishonesty or misrepresentation) could be cited as a basis for a disciplinary 

charge in a proper case. 
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H. Regional Economic Integratio n Organisations  

The Cape Town Convention does not just envisage accession by sovereign states but also 

accession by a Regional Economic Integration Organisation (ñREIOò) made up of sovereign states 

where such REIO has competence over certain matters governed by the Cape Town Convention.270 

At the date of writing, the European Union is the only REIO to have acceded to the Cape Town 

Convention and Aircraft Protocol.271 The declarations made by the EU at the time of its accession 

to the Cape Town Convention and Aircraft Protocol (ñEU Declarationsò), and the Council 

Regulations and European Parliament Regulations referred to in those declarations, affect the 

capacity of member states to make declarations under Cape Town Convention Article 55 

(Modification of provisions regarding relief pending final determination) and Aircraft Protocol 

Article VIII (Choice of Law), Article X (Modification of provisions regarding relief pending final 

determination) and Article XI (Remedies on Insolvency) (ñRelevant Articlesò). 

It was concluded at the Unidroit Seminar ï the European Community and the Cape Town 

Convention ï held in Rome on 26 November 2000 that the effect of the EU Declarations was that, 

under EU law, an EU Member State who has ratified the Cape Town Convention and Aircraft 

Protocol: 

¶ would neither be able to make a declaration under Aircraft Protocol Article VIII, nor 

amend its national laws on the subject of Article VIII;  

¶ cannot make declarations under Aircraft Protocol Articles X and XI but could, if it 

chooses to do so, amend its substantive national law to produce the same substantive 

outcomes as if a declaration under Articles X and XI had been made; and 

¶ can make all other declarations available to be made by a Contracting State under the 

terms of the Cape Town Convention and the Aircraft Protocol. 

It is of note that, breach by an EU Member State of the requirements of the EU Declarations is 

a breach of EU law only and not a breach of the Cape Town Convention itself. It is a matter solely 

for the EU to take steps to secure compliance by its member states in the event that a declaration is 

deposited by a member state in contravention of the Councilôs Decision. 

Following the withdrawal of the United Kingdom from the European Union on 31st January, 

2020: 

a) The United Kingdom is not bound by the EU Declarations; and 

____________________________________ 

 
270 See Article 48 of the Cape Town Convention. Note that under Article 48.2, an REIO has to make a declaration at the time of the signature specifying the 

matters governed by the Cape Town Convention in respect of which it has competence. 

271 Council decision of 6 April 2009 (2009/3704/EC). 
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b) The United Kingdom may make the declarations it sees fit under the Relevant Articles. 

I. Relationship with Other Treaties  

The Protocol expressly addresses the relationship between the Cape Town Convention and 

three other treaties: (i) the Convention on the International Recognition of Rights in Aircraft signed 

in Geneva on 19 June 1948 (the ñGeneva Conventionò); (ii) the Convention for the Unification of 

Certain Rules Relating to the Precautionary Attachment of Aircraft signed at Rome on 29 May 1933 

(the ñRome Conventionò); and (iii) the UNIDROIT Convention on International Financial Leasing 

signed at Ottawa on 28 May 1988 (the ñInternational Financial Leasing Conventionò). As a 

practical matter, the Geneva Convention is by far the most important of the three. 

(I) GENEVA CONVENTION. 

The Geneva Convention may be characterised as establishing an international choice of law 

rule. Broadly speaking, the Geneva Convention states agree that certain rights272 recorded in the 

state of registry take priority over rights that are unrecorded or recorded in other jurisdictions.273 

The validity, enforceability and perfection of such Geneva Convention recognised rights are all 

governed by the law of the state of registry. 

Because the Geneva Convention has been adopted by eighty-nine countries, and its application 

turns solely on the place of aircraft registry, while application of the Cape Town Convention may 

be based on either the place of aircraft registry or where the debtor may be situated, there are many 

situations in which both the Cape Town Convention and the Geneva Convention may be applicable. 

A priority conflict may arise in a case where one creditor, who has taken all appropriate steps to 

register its interests in accordance with the Geneva Convention, competes for priority against 

another creditor who has registered its interests under the Cape Town Convention, raising the 

question of which of the treaties should be given priority. 

Fortunately, Article XXIII of the Protocol establishes a priority rule that applies where both 

the Geneva Convention and the Cape Town Convention cover a particular interest and the priority 

issue is presented in a forum jurisdiction that is a party to both such treaties. In that case, the 

applicable Cape Town Convention Contracting State is required to give priority to the Cape Town 

Convention whenever one of its courts is the forum for a dispute. 

____________________________________ 

 
272  To qualify as a right within the scope of the Geneva Convention, the following criteria must be satisfied: (i) the right in the aircraft must be any 

one of a ñright of propertyò, a right of possession coupled with a purchase right, a lease of six months or more or a mortgage or similar right; (ii) the right 

must be ñregularly recorded in a public registryò in the state of registry; and (iii) the interest must be constituted in accordance with the law of the state of 

registry. 

273 There are a number of matters addressed by the Geneva Convention that differ from the Cape Town Convention but are beyond the scope of this 

discussion. Although Article XXIII of the Protocol establishes the priority of the Cape Town Convention over the Geneva Convention when the two conflict, 

such matters could nonetheless prove important in a number of circumstances. These include: (i) definition of and the priority accorded to certain types 

of non-consensual rights and interests; (ii) limitations on period for which accrued interest may be secured; (iii) the effect of knowledge of the competing 

interest; (iv) the procedures applicable to foreclosure; and (v) differing treatment of an engine depending upon whether the engine is deemed a spare 

part that is maintained for temporary installation on various aircraft or instead is a part of a particular aircraft (whether or not installed). 
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It is possible to render such potential conflicts moot. No conflict arises if the parties follow the 

rules of both treaties by making all the registrations that are advisable under the law of the 

jurisdiction in which the aircraft is registered and under the Cape Town Convention, if the 

transaction has a connection to a jurisdiction that has adopted the Cape Town Convention. 

Practice Note: As a general rule, if an aircraft is on the registry of a country that has adopted the Geneva Convention, 

it is advisable to follow the country of registry requirements for constituting and registering a lease or a security interest (so 

long as there is no significant burden or cost for doing so) and also to follow the Cape Town Convention requirements for 

registering any interests that constitute international interests. Of course, such an approach is equally advisable when the 

jurisdiction of registry is not a party to the Geneva Convention. 

There are at least three reasons to follow this approach to registrations regardless of any 

analysis as to which treaty, the Geneva Convention or the Cape Town Convention, will be given 

priority in the particular circumstances: 

1. there is typically no disadvantage to completing all potentially applicable registrations; 

2. completing all potentially applicable registrations ensures that third parties are 

discouraged from challenging the creditorôs rights on the basis that a required 

registration was not completed; and 

3. choice of law rules are forum specific (it may be difficult or impossible to predict the 

forum in which a battle over the priority of conflicting interests will arise).274 

Note that the applicability of the Cape Town Convention priority rule is limited to cases 

involving a conflict of law that is litigated in a Cape Town Convention Contracting State and which 

involves an interest that has been validly constituted and registered under the Cape Town 

Convention. Whether the Cape Town Convention priority rule or the Geneva Convention priority 

rule will apply at all depends upon whether the forum that is ruling on the question is a party to 

neither, both or just one of such treaties, and whether the competing interests were constituted and 

registered in accordance with neither, one or both of such treaties. If a particular state is signatory 

to both the Cape Town Convention and the Geneva Convention, the Geneva Convention (even 

though it has been superseded as described above) would nonetheless provide a benefit in situations 

where specific competing interests arise under another Geneva Convention jurisdiction which is not 

also a Cape Town Convention jurisdiction (in this case the Geneva Convention would complement 

the Cape Town Convention where the applicable law is that of such Contracting State to the Cape 

Town Convention, since for purposes of the Geneva Convention the law of a contracting state party 

to the Geneva Convention will then include the law incorporating the Cape Town Convention). 

____________________________________ 

 
274 The potential jurisdictions in which a matter may be litigated include the place of the debtor, the place of one or the other of the two competing creditors, 

the place where the aircraft is located at the relevant time, or the place where the aircraft is registered. The number of possible forums is therefore more 

than four, and potentially a very large number because an aircraft may be present in most any jurisdiction from time to time. Thus it may not be possible 

to determine whether the forum will be one that follows the Geneva Convention or the Cape Town Convention. 
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(II) ROME CONVENTION. 

The Rome Convention establishes certain limitations on the rights of private parties to arrest 

and detain aircraft, and thus where applicable would conflict with certain of the remedies created 

under the Cape Town Convention. As between two Contracting States, Article XXIV of the 

Protocol provides that the Rome Convention is superseded in its entirety (and not only as to matters 

that are inconsistent with the Cape Town Convention) unless the forum Contracting State has opted 

out of Article XXIV. The Rome Convention was not widely adopted and, in any case, at the date of 

publication of this Guide none of the Contracting States have made an opt-out declaration under 

Article XXIV.  

(III) UNIDROIT CONVENTION ON INTERNATIONAL FINANCIAL LEASING. 

The UNIDROIT Convention on International Financial Leasing (Ottawa, 1988) establishes 

certain substantive rights of a lessor and a lessee in certain leasing transaction between persons who 

have places of business in different countries. As between two Contracting States, Article XXV of 

the Protocol provides that such Convention is superseded in its entirety (and not only as to matters 

that are inconsistent with the Cape Town Convention). There is no ability for a Contracting State to 

opt out of Article XXV of the Protocol. 

IV. Registering An Interest  
One of the essential features of the Cape Town Convention is the establishment of the 

International Registry, a central online registry of interests in aircraft objects. This section will 

provide an overview of the International Registry, some of its technical features, and the variety of 

users and entities which may make use of the registry. This section also explores the various search 

features of the registry and the requirements for discharging a registered interest. 

A. International Registry  

The International Registry is an electronic web-based system, operated by Aviareto275 as 

Registrar, established pursuant to the Cape Town Regulations as the facility for effecting and 

searching registrations created under the Cape Town Convention.276 It is available for use seven 

days a week on a twenty-four hour basis except for limited periods during which it may be closed 

as necessary for maintenance, technical upgrades or other special circumstances.277 

____________________________________ 

 
275 Aviareto Limited, based in Dublin, Ireland, is a joint venture of the Irish government and SITA. In June 2014, the Council of ICAO opted to reappoint 

Aviareto to operate the International Registry for a third five year term from 2016 to 2021. 

276 Section 3.1 of the Cape Town Regulations. 

277 Section 3.4 of the Cape Town Regulations. 
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The International Registry provides for the registration of interests as against particular 

uniquely identifiable aircraft objects rather than against parties to a transaction. Anyone upon 

paying the requisite search fee can perform searches with respect to aircraft objects (but not with 

respect to transaction parties).  A search with respect to an aircraft object returns on a Priority Search 

Certificate, a list of all registrations (including registrations which have been discharged) with 

respect to the aircraft object. 

Interests are registered electronically with the consent of the appropriate parties. With one 

exception,278 no transaction documents are deposited with or accepted by the International Registry, 

which keeps administrative costs of the International Registry to a minimum, and protects the 

confidentiality of the terms of each transaction. This approach is in line with typical practice in a 

notice based registry, such as the International Registry.  Because the International Registry is an 

electronic database searchable over the worldwide web,279 a user must have a computer with internet 

access and the necessary software to access the International Registry. The search function of the 

International Registry is fully open to the public, but there are restrictions established by the Cape 

Town Regulations which are designed to ensure that only authorised users make registrations.280 

B. User Entities  

(I) INTRODUCTION AND DEFINITIONS. 

A prerequisite to registration of an interest is that each party to the transaction or agreement 

giving rise to said interest must establish an account281 with the International Registry. A legal entity 

or an individual with an account on the International Registry, for purposes of being a named party 

in a registration, is referred to as a ñtransacting user entityò (ñTUEò).282 When undertaking the 

process of establishing an account, a prospective TUE must appoint an ñadministratorò ï an 

individual who will have, inter alia, the authority to consent to or make registrations on behalf of 

its TUE. The administrator of a TUE will also have the ability to authorise other employees of the 

TUE (referred to as a ñtransacting userò (ñTUò)) or an employee (each a ñprofessional userò or 

ñPUò) of a ñprofessional user entityò (ñPUEò) to consent to registrations on behalf of such TUE. A 

PUE is a firm or other grouping of persons providing professional services to a TUE, typically a 

law firm or other company that assists TUEs in making registrations on the International Registry 

____________________________________ 

 
278 See Section II.H. herein, which describes the registration process for RNCRIs. 

279 The web address is https://www.internationalregistry.aero. 

280 GOODE at para. 2.192 (Unidroit 2019). See also Section 4 of the Cape Town Regulations and Section 7 of the Cape Town Procedures. 

281  In this case we are referring to an account other than a guest account. The guest account, introduced in October 2019, is free and there is no vetting of 

the account, other than an automated verification of the email address. Therefore, this account can be used for searching but not for registering. TUE 

and PUE accounts, described in the text, are permitted to make registrations as their identity and contact details has been vetted. 

282 Section 2.1.20 of the Cape Town Regulations. A ñtransacting userò means an individual employee, member, or partner of a TUE or an affiliate of that 

entity. Id. 
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when it is authorised to do so. A prospective PUE must establish an account with the International 

Registry in order to act in such capacity and must also appoint an administrator who may further 

approve professional users within that PUE. A professional user or PU is typically an employee, 

contractor or agent of a PUE. The PUE administrator and all professional users may request 

authorisation from a TUE to consent to or make registrations on behalf of such TUE. The TUE 

receiving such requests may reject them, approve them for the individual in question or for all or 

some professional users of the PUE. The TUE may also revoke authorisations it has granted. 

Additionally, those holding such authorisations (i.e., a PUE and professional users) may renounce 

them. All authorisation requests, approvals, rejections, and renunciations are done electronically. 

TUEs and PUEs are together referred to as ñregistry user entitiesò (ñRUEsò); TUs and PUs are 

together referred to as ñregistry usersò or ñRUsò). 

(II) ESTABLISHING AN ACCOUNT; APPOINTMENT OF ADMINISTRATORS. 

1. Establishing the Account. To establish an account (other than a guest account) with the 

International Registry, the prospective administrator of a prospective RUE must make an 

application online at, and follow the instructions on, the International Registry website. The 

applicant must provide the legal name, entity type (e.g., corporation, limited liability company), 

address and state of incorporation or formation of the prospective RUE and his or her own legal 

name, phone number, email address, job title, date of birth and address, and must create a password 

which is stored locally on the computer283 that the administrator will use to interact with the registry. 

The password will be used when electronically signing or making consents on the website.284 The 

applicant must pay for the account and provide the International Registry with the following items 

by email: (x) evidence of its existence, such as a certificate of formation or good standing and 

(y) Certificate of Entitlement to Act (ñCEAò) in a form prescribed by the International Registry, 

which must be on the letterhead of the applicant and signed by a person who has authority to act for 

the applicant. The CEA is the official appointment of both the administrator and a ñback-up 

contactò285 for the entity. 

An official at the International Registry will verify, according to the standards set forth in the 

Cape Town Regulations, that (i) the entity exists and its contact details are accurate, (ii) the 

proposed administrator and back-up contact may be contacted at the email addresses and phone 

numbers provided by the administrator, and (iii) the CEA form nominates such individuals to act in 

____________________________________ 

 
283 Future versions of the International Registry may adopt a technologically different approach to storing these passwords, or may not store them at all, 

instead relying on a hash of the password stored in the cloud. The critical point is that access to the key used to sign transactions is controlled by the 

TUE or PUE and is not available to the Registrar. 

284 Currently, the International Registry offers a one year license costing $200. Payment should be made on-line and by credit card. 

285 Section 5.12 of the Procedures under the Cape Town Regulations requires a RU to appoint a ñback-up contactò in order to assist should a security breach 

occur which could reasonably be expected to result in unauthorised access to and use of the International Registry. As part of the application process, 

the applicant will need to provide the name, email address, phone number and job title of the back-up contact to the International Registry. 
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these roles on behalf of the entity. This account vetting is carried out by phone and email and 

typically takes one or two business days once all documentation has been received. Once vetting is 

successfully completed, the registry official approves the account and sends to the administrator an 

email containing a link to its digital certificate. The administrator must download the digital 

certificate into the same keystore associated with the password previously created (i.e., the 

certificate must be downloaded onto the same computer from which the original application was 

made and upon which the password was created).286 The keystore also contains the private key for 

the administrator. The private key and password are never transmitted to the International Registry. 

Practice Note: Due to the electronic nature of the International Registry, it is vital that all computers and networks 

from which the registry is accessed are adequately secured. This will certainly include, at least, anti-virus and anti-spyware 

software; network and device level firewalls; regularly patched Operating Systems and the latest software, adequate access 

control at the operating system level and sound security practices such as not sharing passwords. For machines that leave 

the office, encryption is a must. Data back-ups are also recommended. Providing adequate security is mandatory and will 

require the skills of an information technology professional. Practitioners may consider adopting cyber security and 

information security standards such as ISO 27001 or the NIST cybersecurity framework. 

The administrator should carefully choose the specific computer that will house the keystore, 

because the administrator will be able to interact with the International Registry from that computer 

only (although it is possible to transfer the keystore to another computer with support from a registry 

official). If the computer that holds a digital certificate is damaged or otherwise inoperable, the 

applicable user will have to contact the International Registry to obtain a replacement digital 

certificate at a cost of $10. The use of a digital certificate in order to effect registrations on the 

International Registry is password protected but the International Registry does not have access to 

the password, so if it is lost a replacement digital certificate will be needed.  The time it can take to 

obtain a replacement digital certificate, as well as the cost involved, are why back-ups of the file 

containing the relevant private encryption keys and digital certificates are recommended.  

2. The Administrator. The administrator is the individual who typically conducts the business 

and communication between a RUE and the International Registry. 

The administrator of a TUE can take the following actions: (i) make any and all registrations 

on behalf of a TUE, (ii) electronically authorise new TUs within the TUE to make registrations on 

its behalf with regard to specifically identified aircraft objects, (iii) electronically authorise PUs to 

make registrations on behalf of the TUE with regard to specifically identified aircraft objects, 

(iv) manage the International Registry account and communicate with the International Registry on 

various issues, and (v) revoke authorisations of TUs and PUs. 

____________________________________ 

 
286 Future versions of the system may not require the digital certificate to be downloaded onto the same computer, but as of 2019, this remains a requirement. 
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The administrator of a PUE can take the following actions: (i) make any and all registrations 

on behalf of a TUE  (with one exception)287 when so authorised with regard to specifically identified 

aircraft objects, (ii) electronically approve PUs from within the entity, who can then make 

registrations on behalf of a TUE if authorised to do so with regard to specifically identified aircraft 

objects, (iii) manage the PUE International Registry account and communicate with the 

International Registry on various issues, and (iv) revoke the account and hence the authorisations 

of PUs. 

The administrator must be an individual, but need not be an employee of the TUE or PUE for 

which he or she acts in such capacity.288 To act in such capacity, civil law jurisdictions require 

appointment via a formal mandate, which is in its civil law nature revocable. Thus, ensuring the 

properly authorised capacity of the administrator of a PUE or TUE is imperative to avoid issues of 

legality, capacity and registration. Furthermore, bankruptcy is generally another instance in which 

a mandate is considered to be revoked in some civil law jurisdictions. This may therefore give rise 

to ñcapacityò issues of the administrator acting on behalf of the said TUE or PUE and the relevant 

parties should therefore confirm that the said administrator does not cease, as a result of bankruptcy, 

to have capacity to act on behalf of the said TUE or PUE at all relevant times. 

Practice Note: There are three main approaches to using the International Registry. The practical realities of how the 

International Registry system works, combined with the nature of the organisation wishing to make registrations, shapes 

the approach taken. 

The first approach involves a Transacting User Entity (TUE) making registrations directly through an employee or legal 

advisor, i.e., a directly controlled administrator. 

A TUE may appoint an administrator, often an employee or a legal advisor, to make registrations directly on the 

International Registry. The benefits of this approach are control, speed and reduced costs. This approach is often used in 

simpler transactions that are well within the professional capabilities of the TUE in question. As the International Registry 

becomes simpler to use and the use of this approach is expected to become more common relative to the other two 

approaches. 

The second approach involves a Professional User Entity (PUE) making registrations on behalf of one or more TUEs, 

having been authorised, on a per-object basis, by each such TUE. 

Many of the larger aircraft-owning entities, such as airlines, prefer to use this standard Professional User Entity 

approach and authorise a PUE to make registrations on their behalf on a per-object basis. This works well for them as they 

have in-house legal expertise, and often engage legal advice on structuring a transaction and then use the PUEs to co-

ordinate the registrations. 

____________________________________ 

 
287 See Section II.H, which describes the registration process for RNCRIs. 

288 While the establishment and maintenance of an account is relatively easy, many registry users have opted instead to engage law firms or other service 

companies to assist in establishing the TUE account and to act as an administrator for the TUE. 
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One key benefit of using PUEs is that they can co-ordinate a complex set of registrations. Several TUEs sometimes 

appoint the same PUE to make registrations for this reason. This allows the parties to agree on the order and details of the 

registrations and the PUE can execute the registrations on the International Registry as required. Without that coordinating 

role, the sequential nature of the International Registry can be a challenge for deals involving more than two parties. 

[ŀǳƴŎƘŜŘ ŀǎ ǇŀǊǘ ƻŦ DŜƴŜǊŀǘƛƻƴ LLΣ ǘƘŜ /ƭƻǎƛƴƎ wƻƻƳϰ ŦŜŀǘǳǊŜ Ƙŀǎ ǎƛƳǇlified the process by introducing the role of 

Coordinating Entity, which is often fulfilled by a PUE, but can be performed by anyone. This allows the Coordinating Entity 

to setup complex multi-party registrations all in one place where all participants in the transaction can review it in advance 

and consent if required. 

The third approach involves a Professional Administrator (PA) making registrations directly on behalf of a TUE having 

being contracted to do so, i.e., controlled through a contract for professional administration services. When the 

International Registry went live in 2006, it was anticipated that entities wishing to be named parties in registrations would 

take the form of a TUE (where the administrator thereof is an employee) or of a PUE (where the administrator thereof is an 

ŀƎŜƴǘύΦ ! άŎƻƳǇǊƻƳƛǎŜέ ŀǇǇǊƻŀŎƘΣ ǿƘƛŎƘ ǎƻƳŜ ǎŀǿ ŀǎ ǘƘŜ ōŜǎǘ ƻŦ ōƻǘƘ ǿƻǊƭŘǎΣ Ƙŀǎ ǎƛƴŎŜ ŘŜǾŜƭƻǇŜŘ ǿƘŜǊŜōȅ ŜƴǘƛǘƛŜǎ 

established TUE accounts but appointed what could best be described as Professional Administrators (PAs) to administer 

these accounts. 

¢ƘŜ ǘŜǊƳ άtǊƻŦŜǎǎƛƻƴŀƭ !ŘƳƛƴƛǎǘǊŀǘƻǊέ ƛǎ ƴƻǘ ŀƴ ƻŦŦƛŎƛŀƭ ƻƴŜ ŀƴŘ ƛǘ ƛǎ ƴƻǘ ŦƻǳƴŘ ƛƴ ǘƘŜ /ŀǇŜ ¢ƻǿƴ wŜƎǳƭŀǘƛƻƴǎ ŀƴŘ 

Procedures. When we use this term here we refer to a professional, appointed as administrator for an entity but who is not 

an employee of or legal advisor to, that entity. A PA represents the entity solely for the purposes of making registrations on 

the International Registry and sometimes also for making local filings, for example with the Federal Aviation Administration 

in the United States of America. 

Several firms, particularly in Oklahoma (USA), have developed a line of business where they provide PA services to 

hundreds, and in some cases thousands, of TUEs. The TUE agrees to a contract with the firm providing the service and 

confirms to the Registrar that the PA is entitled to act as administrator for their TUE. This means that the TUE does not have 

to authorise registrations on a per-object basis. However, there is a loss of control, as the PA is empowered on the 

International Registry system to make all registrations on behalf of the TUE. If a disagreement arises, the TUE, often through 

their nominated Back-Up Contact289, can request that the account be disabled and can then appoint a replacement 

administrator. 

If a TUE decides to use a PA, it should satisfy itself that it has adequate contractual protection covering, inter alia, how 

the PA will manage and use the account on the International Registry, that the process for instructing the PA to make 

registrations is formally agreed, that the PA is required to inform it of any notices it receives from the International Registry, 

that the firm providing the PA service has adequate insurance and expertise and that the PA has adequate information 

security (cybersecurity) in place which can be audited by the TUE. It may also be useful to include arrangements in the 

contract for the PA to assist in transferring the account to another administrator if necessary, to ensure that the PA will 

____________________________________ 

 
289 This is a person appointed by the entity pursuant to Section 5.12 of the Cape Town Procedures. 
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comply with the Cape Town Regulations and Procedures and, most importantly, will maintain a secure IT infrastructure 

(including anti-virus, anti-spam and backup of the digital certificate). 

One useful and free way of ensuring that the TUE is informed of registrations as they are being made is to require the 

PA to add the TUE email address to the notification list for each registration it makes. This ensures that many of the 

International Registry notices will come directly to the TUE as well as to its PA. It may also be useful to appoint the Back-Up 

Contact from within the ranks of the TUE, allowing direct control over the account in the case of a disagreement. It is 

important to ensure that arrangements have been agreed, including who pays, when a PA leaves the employment of the 

firm providing PA services as there is a fee for replacing an administrator. The decision to use a PA should not be taken 

lightly, although it has proved successful for many TUEs when managed properly. 

3. Controlled Entities 

  As discussed above, a party must establish an account with the International Registry as a 

TUE in order to make registrations against aircraft objects. Once a TUE has established an account 

on the International Registry, it may use its account to establish additional accounts for related 

companies if they fit within the definition of a controlled entity. A ñcontrolled entityò is defined as 

ña business entity, trust or association of any kind, however established, with capacity to be a named 

party in registrations, where a transacting user entity electronically asserts that it controls, manages 

or administers that business entity, trust or association.ò290 The advantage to using a controlled entity 

is that its account with the International Registry can be established in a matter of minutes. The 

administrator for the ñparentò TUE creates the account by following a few simple on-line 

instructions and paying the applicable fee.291 

Whether a TUE can correctly assert that it controls, manages or administers the company is the 

key to determining if such company is a ñcontrolled entityò. While a party may be willing to make 

a common sense determination that a company ñcontrols and managesò another company, this may 

be incorrect, legally or factually. Additionally, this conclusion may be contrary to positions that 

have been (or will be) taken for tax and/or accounting purposes or contrary to representations and 

warranties contained in leases or loan agreements. Because the issue of control can be complicated 

and fact-dependent, it is unlikely that an attorney will be willing to render an opinion with regard 

to the creation or validity of the controlled entity account; this may be a significant factor in closing 

a transaction with a controlled entity. 

A ñcontrolled entityò account should not be used as a means to avoid the more stringent, and 

potentially more time consuming, process of establishing a stand-alone TUE. Creating a controlled 

entity which does not qualify as one may impact the validity of any registrations made by such 

entity as they are in violation of the Regulations. Parties should be vigilant to confirm as soon as 

____________________________________ 

 
290 Section 2.1.7 of the Cape Town Regulations.  

291  GOODE at para. 5.33 (Unidroit 2019). 



 

 86  
 

 

practicable that the accounts of all parties to a transaction have been properly created and 

established.  If an entity has been established on the International Registry as a Controlled Entity, 

it can be converted to a TUE by following the  process on the International Registry website and 

paying the fee. 

C. Registration Process Overview.  

(I) Overview 

There are two methods of making registrations and either can be used. The first, using features 

referred to as Multiple Object registration (ñMORò) and the second using features referred to as the 

Closing RoomÊ292.  For purposes of the below discussion, registrations made on behalf of a TUE:  

(i) through its administrator, whether an employee or agent (ii) an authorised TU (iii) an authorised 

PUE administrator or (iv) an authorised PU, are collectively referred to herein as the ñRegistering 

Partyò (ñRPò). 

A detailed overview of the registration process is illustrated in the user manual which is located 

on the International Registry website (https://www.internationalregistry.aero). Also, a set of videos 

are available on YouTube demonstrating how to make a registration, search, apply for an account 

and generally how to use the key features of the website 

(https://www.youtube.com/user/IntlRegistry). 

MOR:  

In order to effect a registration using MOR, an RP must begin the creation of a new registration 

by entering the required data in the appropriate electronic form with the International Registry and 

consenting to it. The registration can be applied to multiple objects, hence the name MOR. Once 

this has been accomplished and the applicable fee has been paid, the other TUE party to such 

interest(s) will be given notice that a registration(s) has been initiated and will have 36 hours in 

which to consent. In the alternative, the RP can request and obtain authorisation from both TUE 

parties in advance, in which case the registration is complete upon entering the required data and 

making payment. Once all necessary consents are received by the International Registry system, the 

registration will automatically go live with no need for further action on behalf of the registering 

parties. 

Registrations using MOR require the parties to coordinate and plan carefully when conducting 

a sequence of registrations.  This is especially important so as to make sure that certain registrations 

go live before any subsequent registrations, which pertain to such previously-filed registrations, go 

live.  For this reason, MOR may be best suited to transactions involving very few registrations, e.g., 

____________________________________ 

 
292 The term Closing RoomÊ is a trade mark of Aviareto Limited. 
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the sale of an aircraft where no financing is involved.  For transactions involving several parties and 

several registrations, it may be wise to consider using the Closing Room Ê feature. 

CR: 

The Closing RoomÊ is a sophisticated feature, made available on the International Registry 

in May 2015, which is well described in an Appendix to the Cape Town Regulations. Essentially, 

it permits a Coordinating Entity to preposition registration data for multiple registrations and for 

multiple objects. The Coordinating Entity can enter registration data as it becomes available and the 

Closing RoomÊ folder serves as a repository for all data and consents provided.  Prior to going live 

the registration data  are referred to as pre-registrations. They have no legal standing as registrations 

and the Cape Town Regulations are very clear on that matter.  The Closing RoomÊ folder can be 

adjusted over time. Once the Coordinating Entity is satisfied with the pre-registration data, the 

Closing RoomÊ folder is ñlockedò i.e. pre-registration data can no longer be altered. Once locked, 

the pre-registrations are available for review and consent by TUEs named in the Closing RoomÊ 

folder or one or more PUEs authorised by those TUEs either by logging into the Closing RoomÊ 

folder or through review of a Pre-Registration Report. Each Closing RoomÊ folder is assigned an 

ID number so that it can be easily located by parties to a specific transaction. AEP codes, if required, 

may be entered at this stage, or during initial population of the Closing RoomÊ folder. The final 

step to bring these pre-registrations live is to pay the registration fee and then release the pre-

registrations. The benefits of this approach are that it (i) allows coordination, flexibility and changes 

while a transaction is being negotiated and (ii) allows the pre-registrations to be lined up in advance 

and brought live with one click when appropriate. YouTube 

(https://www.youtube.com/user/IntlRegistry) and other video sharing sites contain explanatory 

material. 

(II) Object Identification: 

The International Registry is a notice-based system and registration is made against a uniquely 

identified aircraft object (and not against the debtor). It is very important that the RP selects the 

proper aircraft object when seeking authorisations, making registrations and running International 

Registry searches. The information required to effect a proper registration, as it relates to the 

identification of an aircraft object, is (i) manufacturerôs name, (ii) manufacturerôs generic model 

designation, and (iii) manufacturerôs serial number assigned to such aircraft object.293 Much of the 

data for a registration is available via electronic information relating to the aircraft object provided 

by the International Registry website Registry Description (ñProvided object identification 
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293  Section 5.3(c) of the Cape Town Regulations. 
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informationò)294 ò), and such provided object identification information must be used where 

available. 

Having each object available in the provided object identification information295 (rather than 

manually inputting the relevant data) greatly reduces the chance for errors (which could invalidate 

a registration).296 Sometimes, however, provided object identification information is not available 

for the aircraft object.  In such situations, the party effecting the registration is permitted to manually 

insert (or ñfree textò)297 such information. 

Practice Note: The utmost care should be taken whenever manual insertions of this type are made as the use of the 

electronic information provided by the International Registry is mandatory and, where so provided, is the sole means of 

satisfying the identification criteria on the International Registry.298 Practitioners have found that generally speaking, when 

the relevant manufacturer is advised that a specific aircraft object is not listed in the relevant Registry Descriptions, such 

manufacturer is able to coordinate with the International Registry in order to include such aircraft object in the relevant 

Registry Descriptions in a timely manner. 

(III) Authorisation 

In order to make a registration, the RP must have authorisation from the TUE administrator (s) 

of the parties to the registration with respect to the specific aircraft object. Therefore, the first step 

for an RP is to ensure that it has authorisation to make the relevant registration. A TUE administrator 

may either make a registration directly or authorise (i) a TU (ii) a PUE or (iii) a PU to do so.299 

Authorisations apply to specific aircraft objects only; an administrator cannot provide blanket 

authorisation to make registrations. To ensure a smooth transaction, authorisations should be put in 

place in advance of closing.  

In requesting an authorisation, the critical elements are: (i) selecting the correct aircraft object 

identifier (manufacturer, generic model and manufacturerôs serial number) in the correct format and 

(ii)  selecting the correct TUE. In the case of clause (i) above, where the data is supplied via the 

Registry Description (provided object identification information),300 that data should, if correct, be 

____________________________________ 

 
294 Section 2.1.14 of the Cape Town Regulations. 

295 Historically ñprovided object identification informationò has been referred to as information in the ñdrop-down menuò with respect to an aircraft object 

description.  However, the data is not on a drop-down menu and the regulations refer to ñProvided object identification informationò.   

296  Whether or not an error invalidates a registration depends upon its gravity and the extent to which it is likely that a person acting in reliance on 

erroneous data would be reasonably misled. GOODE at 2.166 (Unidroit 2019). 

297 While those in the Industry may refer to ñfree-textò that term is not defined in the Regulations. In the Regulations free-text would encompass 2.1.14 

ñinformation submitted in a different format by the registering personò. 

298  Section 5.1 of the Cape Town Regulations. Explanatory text has been included on the International Registry to advise that the use of the Registry 

Descriptions is mandatory unless the aircraft object being registered does not appear in the Registry Descriptions. 

299 Special rules would apply if the applicable Contracting State designated an entity in its territory as a ñdirect entry point.ò See Section V.A. below for a 

discussion on entry points. 

300 The Registry Descriptions included on the International Registry are populated from information provided by manufacturers, who routinely update such 

information. When new equipment is manufactured and is to be delivered the manufacturer will typically ensure than the equipment can be found on the 
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used (and Section 5.1 of the Cape Town Regulations makes such use mandatory where available). 

Where such data is not available, the RP has the option of entering the data directly, which is 

commonly referred to as a ñfree textò entry; however, as noted in Section IV.C. II., the use of free 

text entries should only be made when the information is not available through the Registry 

Description as the use of a free text description increases the risk of inaccuracy and hence the risk 

that the intended registration will not be given proper effect. A registration made using an incorrect 

or incomplete aircraft object identifier may allow a subsequent registration covering the correctly 

identified aircraft object to take priority over a prior registration covering the incorrectly identified 

aircraft object. The practitioner must therefore be very careful to identify an aircraft object correctly. 

With respect to the selection of the correct entity for a registration, the RP must note that many 

entities have similar names and it may be necessary to perform additional due diligence before 

selecting a particular entity. The RP should note that, given the global nature of the International 

Registry, a name may not be unique and information on where the entity is registered or situated 

may be necessary to select the correct entity. Moreover, in dealing with a trust or trustee, where 

names can be both similar and lengthy, and the subject of abbreviation, it is essential to confirm as 

much information as possible about the name and to carefully review all of the information on the 

website to be certain the correct entity is selected. 

When a TUE administrator receives notice of a request for authorisation from an RP, the 

administrator should carefully review the notice to ensure that the RP selected the correct aircraft 

object identifier as this will be the aircraft object upon which the registrations will be made. The 

TUE administrator should also carefully manage authorisations of PUEs to work on particular 

aircraft objects. This includes revoking authorisations after they are no longer necessary. There is 

no cost to revoking or approving authorisations, and accordingly there should be no impediment to 

keeping the authorisation list up to date.  PUEs should also periodically prune their authorisation 

lists to renounce those that they will never use again. 

(IV) Completing Registrations 

Once the relevant authorisations are in place, the person initiating the registration must log on 

to the International Registry website, choose either MOR registration or a prepared Closing RoomÊ 

folder, select the aircraft object, the type of registration to be made, and the parties to the registration 

and pay the registration fee. 

When entering the registration data the RP will also be required to enter the state of registry 

for the airframe or helicopter, and if applicable, the relevant unique authorisation code for States 

with an entry point.301 Finally, the RP must decide whether to specify a lapse date for the relevant 

____________________________________ 

 
Registry. In situations where the new equipment is not listed, it is a preferred practice to enlist the help of manufacturer in order to update the information 

available on the International Registry as opposed to free-texting the relevant information. 

301 See Section V.A. for a further discussion on such authorisation codes. 
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registration.302 In practice, this feature of the registry system is almost never used and the 

practitioner is advised to use a lapse date only when appropriate, which is rare.. 

Practice Note: Entering the registration data is straightforward and at the end of the process the RP will be asked to 

confirm that the data is correct. Given the value of the assets in question and the permanency of the records on the 

International Registry, practitioners are advised to carefully check the data before confirming. 

For most registrations, the consent of both parties is required.  In the case of the MOR process, 

when the first party completes the entry of the registration data, pays the registration fee and 

indicates its consent, the registration goes into a ñpendingò state, but it is not yet reflected on the 

International Registry. The registration will ñgo liveò (i.e., be searchable) only when consented to 

by the second party.303 For registrations requiring a second consent using the MOR process, the 

second party will be sent an email notifying it that a registration has been initiated and that it has 36 

hours in which to consent. Once the second party consents, the registration enters a queue to be 

processed after which the registration becomes complete and searchable on the International 

Registry; this process usually takes only a matter of seconds. For some registrations only one 

consent is required (e.g., a discharge will go live immediately when consented to by the party 

holding the sole right to discharge).  

When using the Closing RoomÊ feature, the registration(s) will ñgo liveò (i.e., be searchable) 

after (i) all consents are received (ii)all registration data is entered, (iii) if applicable, all necessary 

AEP codes are entered, (iv) the pay and release button is selected and (v) payment is submitted.304 

.  

 Practice Note: Technical problems may arise between the time of final consent and the registration going live. The 

only way to confirm that a registration has gone live and is searchable is to perform a search with respect to the relevant 

aircraft object and review the priority search certificate. 

As all computer systems suffer failures, it is possible that the International Registry will suffer 

a failure when a registration which is just about to go live has not yet been deposited into the 

registration database. Once the registration actually makes it to the registration database it is the 

role of the Registrar to ensure that the data does not change and is stored indefinitely. However, 

should the International Registry fail just before a registration goes live there is no guarantee that, 

upon restoration of the system, the registration will be processed. It is also possible, but less likely, 

____________________________________ 

 
302 Practitioners generally do not specify a lapse date given that registrations can be easily discharged upon the termination or maturity of the relevant 

transaction. To the extent that the parties do specify a particular lapse date, the parties will need to monitor such date during the life of the transaction 

to the extent that the termination date or maturity date of the relevant agreement is amended or modified in the future, in which case a new registration 

may be necessary. 

303 A registration takes effect at the time it is searchable. For a discussion on when a registration become searchable, see Section IV.E. below. 

304 Payment is processed when the registration is initiated (in the case of MOR) or released (in the case of CR) and can be made by major credit card  

but      not by debit card. Payment may also be made by prepaid credit which has been previously loaded on the system. This can be done by making 

a credit card pre-payment, such funds then being available to all users of that entity through the use of a PIN. Alternatively, for larger amounts, a wire 

transfer can be arranged with registry officials. 
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that a bug in the process to make a registration live will occur and that a registration might not be 

properly processed and may fail. While the International Registry system has been designed to 

manage these circumstances, there can be no guarantee that a registration will actually go live. 

Therefore, the RP (and any parties relying on the registration) should always search the International 

Registry after completing any registrations to ensure that the registration they consented to actually 

went live and that the applicable registrations have been made in the proper order to achieve the 

desired priorities.305 This is the only guarantee that a registration went live and is searchable. Even 

an email from the system stating that the registration has been completed is not adequate proof of a 

valid registration. When using the Closing RoomÊ feature, there is a further responsibility (see 

section 7.4 of the Closing RoomÊ appendix to the Cape Town Regulations) on RUs to verify that 

all registrations have gone live as intended by comparing, within 72 hours, the pre-registration 

report provided at time of locking and the priority search certificates.  Any discrepancies discovered 

should be reported to the Registrar to be corrected per Section 5.17 of the Cape Town Regulations.  

From a Cape Town Convention perspective (consistent with most civil law and common law 

jurisdictions), the general rule is that registration gives one ranking erga omnes and it is therefore 

oneôs responsibility to ascertain that proper registration has actually taken place in order to obtain 

ranking. The lack of registration or the effects of the failure of a computer system such that an entry 

does not go ñliveò should not nullify the interests created between the parties, but neither will it 

prejudice third parties who register interests while these interests are unregistered or before these 

unregistered interests are subsequently registered. See Section II.H. 

(V) MAKING A REGISTRATION USING A DIRECT ENTRY POINT OR AN AUTHORISING 
ENTRY POINT.306 

As noted in Section V.A., a Contracting State may designate an entity in its territory as the 

entry point through which the information required for registration of an international interest may 

be transmitted to the International Registry (in lieu of transmittal to the International Registry 

directly), either through a ñdirect entry pointò or an ñauthorising entry pointò. Section V.A. provides 

information on the additional steps required to make a registration to the extent that an RU is 

required by the relevant Contracting State to use such a ñdirect entry pointò or ñauthorising entry 

pointò.307 

____________________________________ 

 
305 See Section IV.E. for a discussion on searches on the International Registry. 

306 See Section V.A. herein for a discussion on entry points. 

307 There are currently no direct entry points. Previously, the United Arab Emirates had made the declaration to utilize a direct entry point but subsequently 

re-designated its entry point as an authorizing entry point on the grounds of efficiency and practicality. 
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D. Agents, Trusts and Representative Capacitie s 

It is common in aviation transactions to have one party act in a representative, trust or agency 

capacity (e.g., owner trustee, security trustee, collateral agent) for other parties though this practice 

may vary from one jurisdiction to another. The Cape Town Convention allows this common practice 

to continue with the intent to permit a person to take any action under the Convention, whether as 

agent, trustee or in some other capacity. Article VI of the Protocol specifically provides: 

Article VI ï Representative Capacities 

A person may enter into an agreement or a sale, and register an international interest 

in, or a sale of, an aircraft object, in an agency, trust or other representative capacity. 

In such case, that person is entitled to assert rights and interests under the [Cape Town] 

Convention.308 

This is particularly important in many civil law jurisdictions which prior to becoming 

Contracting States, as a general matter, did not recognise security trusts.  By virtue of Article VI, 

an international interest under a security agreement granted in favour of a chargee as agent or trustee 

for bondholders or other creditors may be registered in the name of such chargee (it is not necessary 

to state the registrantôs capacity beyond requiring, in the case of registration of the trust as a 

controlled entity, an electronic assertion by the trustee that the trust is a controlled entity which the 

trustee manages or administers). Article VI precludes the party against whom rights and remedies 

are taken from contending that the agent or trustee has no standing under local law to do so309. 

Example:  Bank enters into a security agreement as a secured party in its capacity as administrative agent for several 

ƭŜƴŘŜǊǎΦ ά.ŀƴƪέ ƛǎ ŀƭǊŜŀŘȅ ŀƴ ŀǇǇǊƻǾŜŘ ¢¦9 ƻƴ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ wegistry. Relying on the language of Article VI of the Protocol 

and, as discussed below, the Official Commentary, the international interest can and should be registered in favour of 

ά.ŀƴƪΣέ ŀƴŘ ƴŜŜŘ ƴƻǘ ōŜ ǊŜƎƛǎǘŜǊŜŘ ƛƴ ŦŀǾƻǳǊ ƻŦ ά.ŀƴƪΣ ŀǎ !ŘƳƛƴƛǎǘǊŀǘƛǾŜ !ƎŜƴǘΦέ ¢Ƙƛǎ ƛǎ ǎƻ ŜǾŜƴ ƛŦΣ ǳƴŘŜǊ ǘƘŜ ŀǇǇƭƛŎŀōƭŜ ƭŀǿΣ 

the concept of an administrative agent is not recognised. 

This is a logical position and consistent with industry practice, and there is no requirement in 

the Protocol to the contrary. Such a registration provides sufficient notice under the Cape Town 

Convention because whether the registration is made in the name of ñBankò or ñBank, as 

Administrative Agent,ò third parties are made aware of the existence of the international interest 

against an aircraft object. If necessary, such third parties are charged with making further 

investigation at which time they would be made aware of the capacity in which ñBankò took such 

international interest. 

Article VI applies where the trust has been validly constituted (and the trustee validly 

appointed) under its applicable law and where the trustee (or the agent or other representative) has 

____________________________________ 

 
308 Article VI of the Protocol. 

309  GOODE at para. 3.82 (Unidroit 2019). 



 

 93  
 

 

actual or ostensible authority to take actions under the Cape Town Convention. The status of a duly 

appointed trustee, agent or other representative must be recognised in all Contracting States, 

whether or not, in the case of a trustee, their laws recognise the concept of a trust.  Recognition of 

a valid trust involves acceptance of the title of a trustee duly appointed, the power of the trustee to 

exercise remedies, including repossession and sale, on behalf of the creditors and the status of trust 

assets as constituting a separate fund held for the beneficiaries and not available to the trusteeôs 

creditors in the event of its insolvency310. 

The Protocol is also silent on what should happen in situations where a bank or trust company 

has taken an international interest in an agency, trust or representative capacity and is later replaced 

in such capacity. The key question is whether the replacement of such bank or trust company arises 

by an act of the parties (in which case it is registrable as an assignment) or by operation of law (in 

which case he the transfer is outside the scope of the Convention)311 

Example:  Trust Company 1, not in its individual capacity but solely as Owner Trustee, enters into a security agreement 

with Secured Party pursuant to which it grants a security interest to Secured Party in an aircraft object. Thereafter, Trust 

Company 1 conveys in a consensual instrument its entire trust business to Trust Company 2, and Trust Company 2 succeeds 

ǘƻ ŀƭƭ ƻŦ ¢Ǌǳǎǘ /ƻƳǇŀƴȅ мΩǎ ǊƛƎƘǘǎ ŀƴŘ ƻōƭƛƎŀǘƛƻƴǎΦ {ǳŎƘ ǎǳŎŎŜǎǎƛƻƴ ǎƘƻǳƭŘ ōŜ ǊŜŦƭŜŎǘŜŘ ƻƴ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ wŜƎƛǎǘǊȅ ŀǎ ŀƴ 

assignment by Trust Company 1 to Trust Company 2 of such international interest. 

 

 

In such circumstances, it will be necessary to look to the terms of the documentation appointing 

or replacing such bank or trust company to ascertain whether, as a matter of applicable law, the trust 

property has been validly conveyed to the successor and whether the trust continues to be validly 

constituted in favour of the beneficiaries.  However, the effect of the conveyance under the Cape 

Town Convention is to create an assignment of the original international interest and it should be 

registered as such.312 

As a matter of practice in the United States, when a trustee in a trust capacity engages in 

business in which interests are to be registered with the International Registry, such trustee would 

often reflect such capacity when establishing a transacting user account on the International Registry 

(so, for example, the TU would be listed as ñBank, as owner trusteeò). This should not be interpreted 

as anything other than a preference of trust attorneys and advisors or a method of assisting parties 

with the mechanical aspects of completing registrations on the International Registry. While 

establishing an account that includes the capacity of a party may assist in managing a deal checklist 

____________________________________ 

 
310 Goode at para 3.82 

311 GOODE at para. 3.84 (Unidroit 2019). 

312 Goode at para 3.84 
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and it may reflect an individualôs style of organisation, it should not be given any additional material 

or substantive consideration. 

As discussed, Article VI of the Protocol contemplates that a person may enter into an 

agreement or a sale and register an international interest or a sale of an aircraft object in a 

representative capacity.313 This language is somewhat limited in that an ñagreementò is a defined 

term that includes a security agreement, leasing agreement or title reservation agreement.314 Thus, 

for example, the definition of an agreement may not include an assignment or subordination of the 

same. Likewise, the language in question does not specifically include registrations of assignments 

and subordinations (among other registrations). This language notwithstanding, there is no 

indication in the drafting history of the Protocol, or in any other source of information on the 

Protocol, of any intent to limit the rights of a party who takes in an agency or representative capacity. 

The Official Commentary addresses this when it states: 

ñThis provision must be interpreted broadly. The intent is to permit a person to take 

any action under the [Cape Town] Convention . . . in a representative capacity, whether 

as agent, trustee or in some other representative capacity. A narrow reading of this 

Article would lead to illogical results . . .ò315 

It should also be noted that the Convention and Protocol occasionally use the word 

ñagreementò when it is clearly not intended to refer to the defined term,316 and this may be one of 

those cases. It can also be argued that when used in this context, agreement includes any 

amendment, assignment, subordination or subrogation of the same. 

Having allowed a person to enter into agreements and register international interests in a 

representative capacity, Article VI of the Protocol goes on to provide that: ñ[i]n such case, that 

person is entitled to assert rights and interests under the [Cape Town] Convention.ò317 This language 

appears absolute, but the rights of the representative party to take actions to assert rights and 

remedies on behalf of its beneficiaries are governed by the relevant agreements; the language in 

Article VI does not appear to alter that fact but, instead, is intended to prohibit the party against 

whom the remedies are asserted from taking the position that the agent has no standing to assert 

such rights.318 

____________________________________ 

 
313 Article VI of the Protocol. 

314 Article 1 of the Convention. 

315 GOODE at para. 5.33 (Unidroit 2019). 

316 See, e.g., the use of the word ñagreementò in Article 17.3 of the Convention. 

317 Article VI of the Protocol. 

318 GOODE at para. 5.33 (Unidroit 2019). 
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E. International Registry Searches  

A search of the International Registry is normally conducted prior to a closing to identify 

existing registrations against a specific aircraft object and after a closing to confirm the new 

registrations are searchable, thus establishing the intended priorities under the Cape Town 

Convention. The ñpriority search certificateò provided by the International Registry is a reflection 

of the official records of the International Registry with regard to an aircraft object. The priority 

search certificate sets forth the information relating to any registrations against a particular aircraft 

object, together with the date and time such registration was made, or it will confirm that no such 

registrations have been made with regard to such aircraft object.319 Any registrations with respect 

to an aircraft object will be listed in chronological order on the priority search certificate. Although 

the priority search certificate specifies the type of interest registered with respect to an aircraft 

object, it will not state whether such interest was registered as an international interest or a 

prospective international interest.320 

In conducting searches it is important to understand that the search results will only reflect 

ñsearchableò registrations. As previously discussed, a registration takes effect not from the time of 

transmission of the data to or receipt of the data by the International Registry, but from the time the 

registration is searchable (or has gone ñliveò). A registration is searchable at the time the 

International Registry has assigned it a sequentially ordered file number and such number and 

related information may be accessed at the International Registry (that is, when the registration is 

reflected on a priority search certificate).321 Such registration, once searchable, is complete and will 

be effective as against third parties.322 

There are two primary types of searches with respect to an aircraft object that one may make 

on the International Registry: (a) a priority search, and (b) an informational search.323 A priority 

search occurs when a search of the International Registry is performed against a manufacturerôs 

name, generic model designation and serial number.324 A priority search, however, will only return 

information with regard to those registrations made against the exact information entered for the 

particular aircraft object. For instance, if a registration is made against an engine with a model 

designation of ñXXXXò, a priority search using the model ñXXX-Xò would not reveal such 

registration. The person conducting a priority search must carefully consider the proper searching 

____________________________________ 

 
319 Article 22(2) of the Convention. 

320 Article 22(3) of the Convention, and Article III of the Protocol. 

321 GOODE at paras. 2.156 and 4.153 (Unidroit 2019). 

322 Articles 19(2) and (6) of the Convention and Article XX(1) of the Protocol. 

323 See Sections 7.1, 7.2 and 7.3 of the Cape Town Regulations. 

324 Section 7.1 of the Cape Town Regulations. 
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criteria, and it may be necessary to perform multiple priority searches to assure that there are no 

prior registrations against a particular aircraft object.  

In contrast, an ñinformational searchò is a search using only the aircraft objectôs manufacturerôs 

serial number.325 The International Registry developed the informational search at the request of the 

industry to address challenges created by the precise nature of the priority search. An informational 

search is a preliminary search function that allows the searcher to determine what priority searches 

should be conducted.326 The International Registry website is designed to ensure a user cannot do a 

priority search without first doing the wider informational search (other than in the case of a search 

using a Closing RoomÊ folder ID or Self Search). For that reason and to encourage its use, an 

informational search is free to all. It is important to note that the informational search does not 

produce a priority search certificate and it is not considered an official search; the International 

Registry is not liable for the contents of the informational search and it cannot be relied on in lieu 

of a priority search certificate.327  However, the use of the informational search is an important tool 

that allows the person conducting a priority search to be confident they have searched in the 

appropriate manner. 

Unlike the priority search, the informational search will return a listing of aircraft objects, not 

registrations. The list returned will be all objects identified in the pre-populated manufacturerôs list 

as well as any aircraft object that has been the subject of a prior registration (whether such 

registration was made using the manufacturerôs list or by free-text) that matches in whole or part 

the numeric serial number entered by the searching person.  For instance, an informational search  

against serial number ñ87410ò will produce results pertaining to all aircraft objects that are included 

in any of the pre-populated manufacturerôs list or that have prior registrations and where the serial 

number matches or nearly matches the serial number that was entered. In this example the 

informational search would identify aircraft objects bearing serial numbers ñ87410ò, ñ874102ò, 

ñP87410ò, ñ687410ò, etc. The search algorithm is described in the FAQ section of the International 

Registry website. 

An informational search will produce all search results and will order the search results based 

on how closely they match the serial number entered, placing any exact matches at the top of the 

results list. The search results will identify the total number of aircraft objects matching or having 

some variation of the serial number entered. Informational search data may be filtered by 

manufacturer name and/or or by generic model designator. 
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325 Section 7.3 of the Cape Town Regulations. 

326 Section 13.2 of the Cape Town Procedures. 

327 Section 13.3 of the Cape Town Procedures. 
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The informational search results conveniently provide a chart of those specific aircraft objects 

that are on the International Registry manufacturerôs list or that have prior registrations. The chart 

will list the manufacturer, model designator, and manufacturerôs serial number, and note whether 

the applicable object is listed on the current International Registry manufacturerôs list and if a 

registration exists against the object. The searcher then uses this information to obtain the 

appropriate priority search certificates through a relatively seamless system of clicking a ñplus signò 

next to each aircraft object, making payment and downloading the priority search certificates. 

It should be emphasised that an informational search alone is not sufficient to properly establish 

the status of the records of the International Registry with regard to an aircraft object. The 

informational search should only be used to gather information to allow a party to make the 

necessary priority searches and obtain the appropriate priority search certificate, which is the official 

reflection of the records of the International Registry. The registrar has helpfully provided videos, 

published on YouTube showing how searches are conducted 

(https://www.youtube.com/user/IntlRegistry). 

In addition to searches related to aircraft objects, an RU may also perform a ñContracting State 

searchò to determine certain particulars relating to a Contracting Stateôs status with regard to the 

Cape Town Convention.328 A ñContracting State searchò produces a ñContracting State search 

certificateò that lists such Contracting Stateôs effective date of ratification, acceptance, approval or 

accession of the Convention and the Protocol, and each declaration or designation, and withdrawal 

thereof, by such Contracting State.329 It is available free of charge.   

 The International Registry also provides for three additional searches to assist practitioners in 

managing closings and RUs.  First, a ñregistry user entity searchò may be performed to search for a 

RUE identity information and contact details.330  Such a search will also indicate whether the RUE 

has an active account on the International Registry and, therefore, it is helpful for practitioners to 

run such a search in advance of closings to help avoid potential delays that could arise from lapsed 

accounts that were previously unknown to the parties.  Second, a ñself-searchò may be performed 

by the administrator of a particular TUE to search against that TUE (and its controlled entities) that 

will provide a list of  all aircraft objects to which such TUE (and/or controlled entity) is a named 

party on the International Registry.331 Third, Priority Searches can be run based on a Closing 

RoomÊ folder ID. Once a Closing RoomÊ folder has been concluded and the registrations 

released, the Coordinating Entity can enter the Closing RoomÊ folder ID and generate a set of 

priority searches that cover every object in the Closing RoomÊ folder. This is useful as it allows 
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328 Section 7.5 of the Cape Town Regulations. 

329 Section 7.5(b) of the Cape Town Regulations. 

330  Section 7.6 of the Cape Town Regulations. 
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the Coordinating Entity to quickly generate a set of priority search certificates and confirm that all 

registrations are searchable and in the order intended.  

 

 

 

 

 

 

 

 

 

 

 

 

 

An example of a priority search certificate is set out below: 
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An example of an informational search is set out below: 
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An example of a Contracting State search certificate is set out below: 



 

 101  
 

 

  

F. Discharging an Interest and Transfers of the Right to 

Discharge  

Discharge of an interest on the International Registry is important in that if, following the 

termination of a transaction, the registry is not updated accordingly, the applicable debtor may find 

existing non-current registrations an impediment to a future financing and/or sale of the applicable 

aircraft object. In the normal course, parties routinely work together to discharge interests following 

the successful conclusion of a transaction; however, in contested situations, a discharge may be 

more difficult to achieve. International interests must be discharged when they are no longer 

effective (i.e., when a person no longer owes any obligations under an agreement or in the case of 

registration of a prospective international interest or a prospective assignment of an international 

interest, the intending creditor or assignee has not given value or contracted to give value).332 If the 

obligations secured by a registered security interest or the obligations giving rise to a registered 

non-consensual right or interest have been discharged, then the holder of the interest must procure 

the discharge of the registration.333 Similarly, if there has been an incorrect registration, then the 

person in whose favour the registration was made must, without delay, procure its discharge or 

____________________________________ 

 
332 GOODE at para. 2.181 (Unidroit 2019). 

333 Article 25(1) of the Convention. 
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amendment.334 A registration may only be discharged by, or with the written consent of, the party 

in whose favour it was made.335 With respect to a security agreement, a title reservation agreement 

or a lease agreement, the consent must come from the chargee, conditional seller or lessor, 

respectively. A party in whose favour a registration was made may further transfer the right to 

consent to the discharge of such registration, in which case such transferee shall have the sole right 

to consent to such discharge.336 

Example:  Lessor leases an airframe to Lessee and an international interest is registered in respect of such lease. Lessor 

thereafter charges the airframe to Creditor, and such interest is registered along with an assignment of the associated rights 

comprised of the lease. In connection with such assignment, Lessor transfers its right to discharge the registration made in 

respect of such lease to Creditor. Thereafter, Creditor has the sole right to consent to the discharge of such registration. 

If a party is under a duty to discharge an interest but fails to do so, the Registrar cannot take a 

position amongst competing parties or engage in judgments as to whether an application for a 

registration is defective. If the party in whose favour the interest was made exists but refuses to 

discharge the registration, the debtor should seek to obtain a court order having jurisdiction under 

the Cape Town Convention requiring such discharge and if such order is not adhered to, said party 

may seek an order of the court of the place in which the Registrar has its centre of administration 

(currently Ireland) which shall direct the Registrar to take such steps as will give effect to that 

order.337 If the party in whose favour the interest was made no longer exists or cannot be found for 

purposes of obtaining an order, the court of the place in which the Registrar has its centre of 

administration has exclusive jurisdiction to make an order directing the Registrar to discharge the 

registration.338 

Due to the long life expectancy of aircraft, there will most certainly be situations where, for a 

variety of reasons (e.g., a party ceasing to exist or an adversarial relationship arises between the 

parties), an interest cannot be discharged without seeking redress from the courts. In these situations, 

the cost of effecting a discharge would most likely be significant. Due to the high likelihood of these 

types of scenarios occurring in the future, it is essential that the aviation finance markets take a 

practical view of these vestigial registrations. With proper due diligence and appropriate 

indemnification, the mere existence of an undischarged registration should not, in and of itself, be 

the determinative factor as to whether a transaction should be undertaken or act as an impediment 
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334 Article 25(4) of the Convention. 

335 Article 20(3) of the Convention. 

336 Section 5.8.2 of the Cape Town Regulations. 

337 Article 44(3) of the Convention. For a discussion regarding the jurisdiction of the Irish courts to make orders against the Registrar, see Section IV.G 

herein. 
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to closing such transaction (indeed, with proper indemnities and/or title insurance, for example, the 

risks arising from such old registrations may be negated). 

Discharge of an interest on the International Registry is important in that if, following the 

termination of a transaction, the registry is not updated accordingly, the applicable debtor may find 

existing non-current registrations an impediment to a future financing and/or sale of the applicable 

aircraft object. In the normal course, parties routinely work together to discharge interests following 

the successful conclusion of a transaction; however, in contested situations, a discharge may be 

more difficult to achieve. International interests must be discharged when they are no longer 

effective (i.e., when a person no longer owes any obligations under an agreement or in the case of 

registration of a prospective international interest or a prospective assignment of an international 

interest, the intending creditor or assignee has not given value or contracted to give value).339 If the 

obligations secured by a registered security interest or the obligations giving rise to a registered 

non-consensual right or interest have been discharged, then the holder of the interest must procure 

the discharge of the registration.340 Similarly, if there has been an incorrect registration, then the 

person in whose favor the registration was made must, without delay, procure its discharge or 

amendment.341 A registration may only be discharged by, or with the written consent of, the party 

in whose favor it was made.342 With respect to a security agreement, a title reservation agreement 

or a lease agreement, the consent must come from the chargee, conditional seller or lessor, 

respectively. A party in whose favor a registration was made may further transfer the right to consent 

to the discharge of such registration, in which case such transferee shall have the sole right to 

consent to such discharge.343 

Example:  Lessor leases an airframe to Lessee and an international interest is registered in respect of such lease. Lessor 

thereafter charges the airframe to Creditor, and such interest is registered along with an assignment of the associated rights 

comprised of the lease. In connection with such assignment, Lessor transfers its right to discharge the registration made in 

respect of such lease to Creditor. Thereafter, Creditor has the sole right to consent to the discharge of such registration. 

If a party is under a duty to discharge an interest but fails to do so, the Registrar cannot take a 

position amongst competing parties or engage in judgments as to whether an application for a 

registration is defective. If the party in whose favor the interest was made exists but refuses to 

discharge the registration, the debtor should seek to obtain a court order having jurisdiction under 

the Cape Town Convention requiring such discharge and if such order is not adhered to, said party 

may seek an order of the court of the place in which the Registrar has its centre of administration 
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339 GOODE at para. 2.181 (Unidroit 2019). 

340 Article 25(1) of the Convention. 

341 Article 25(4) of the Convention. 

342 Article 20(3) of the Convention. 

343 Section 5.8.2 of the Cape Town Regulations. 


































































































































































