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Preface

This Practit ithe €Cape Foivn @aventian ard dhe Aircraft Protocol (the
iGuided0) is the third in a series of guides addre
the Cape Town Convention. It has been produced by the Legal Advisory Panel of the Aviation
Working Gr o uAWGot)he wihi ch is comprised of | eading g
finance law who are listed below. One chief purpose of the Legal Advisory Panel is to provide
thought and support to the AWG on the implementation and institussatiain of the Cape Town
Convention. The Legal Advisory Panel, along with the AWG, continues to be at the forefront of
activity relating to legal issues arising under the Cape Town Convention. This Guide is being
published in an electronic format (free dfatge) so as to better serve the aviation finance
community. As one of the main goals of this publication is to provide education about the Cape
Town Convention and its usefulness in practice, the Legal Advisory Panel intends to regularly
update this Guideo as to keep it current. This Guide is one of several initiatives established by the
AWG in order to assist in the development, implementation and interpretation of the Cape Town
Convention. The AWG has sponsored a partnership between the Universéynbfidge Faculty
of Law and the International Institute for the Unification of Private Law to establish the Cape Town
Convention Academic Project (www.ctcap.org) which is designed to facilitate the academic study
and assessment of the Cape Town Conventatim a view towards enhancing the understanding
and effective implementation of the treaty and advancing its aims. The main activities of the Cape
Town Convention Academic Project are the establishment of a comprehensive database of primary
and secondary aterials on the Cape Town Convention, the creation of a journal (The Cape Town
Convention Journal) publishing scholarly articles relating to the treaty, providing annotations to
legal issues that arise in connection with interpreting the Cape Town Camyeptoviding
academic conferences on the Cape Town Convention, providing instructional materials and
providing economic assessments of its impact. Similarly, the AWG and the Legal Advisory Panel
intend to make available regular reporting on, and anabfsikegal actions and administrative
activity relating to the interpretation of and compliance with the Cape Town Convention in any of
the ratifying jurisdictions so as to better inform the legal community and interested parties of these
matters with the gal of better achieving uniform understanding of and compliance with the Cape
Town Convention and its terms. On 29 February, 28%0G launched the Cape Town Convention
Compl!l i anc eCompligheeXndgxdt)h.e AT he Compl i-sealedAWGpojead e X i s
to assess and monitor going forward the compliance record of contracting states with the Cape
Town Convention. It assigns a score and category of likelihood of compliance to each contracting
state for which AWG has sufficient data (expected to bstnionot all, contracting states) that is
available publicly. The scoring takes into account, among other factors, implementation of the Cape
Town Convention by way of legislation, rules and regulations and practical application of the Cape
Town Conventon in a particular contracting state (including court decisions, administrative actions
and general experience reported by practitioners). These initiatives should be considered in



conjunction with this Guide so as to provide the most current and upetohitaking of the Legal
Advisory Panel as well as the AWG on the important issues relating to the Cape Town Convention.

TheOfficial Commentaryfourth Edition prepared by Professor Sir Roy Goadel The Cape
Town Convention Journal are two primary res@s available to practitioners to better understand
the underpinnings and purpose of the Cape Town Convention. This Guide is intended as a
supplement to those resourdesthe benefit of practitioners who seek education and guidance on
the terms of th€ape Town Convention and its impact on aviation finance transactions, particularly
as it relates to its scope of application, the constitution and registration of international interests, the
effects of registration (priority) and the availability and picad application of the remedies
available thereunder. This Guide is also intended to supplement, consolidate and updatelVVolume
(Contract Practices Under the Cape Town Conventamj Volume2 (Advanced Contract and
Opinion Practices Under the Cape Towgonvention)of the Cape Town Paper Series (both
previously prepared by the Legal Advisory Panel) and seeks to summarise key aspects of the
Official Commentary, along with the various regulations and procedures relating to the Cape Town
Convention which hae heretofore been published, as well as the shared experiences of the Legal
Advisory Panel, in order to provide specific guidance and thought on these and related topics to the
wider aviation finance community. This Guide also highlights what the Legaiséwy Panel
considers to be best practices under the Cape Town Convention, which practices will likely evolve
over time as experience with the Cape Town Convention further develops.

This Guide initially provides a summary of Cape Town Convention bassagndel to provide
practitioners with a brief primer on the requirements necessary to have an interest to which the Cape
Town Convention applies. It also seeks to provide guidance in respect of the applicability of the
Cape Town Convention in more complekcamstances such as in connection with multi
jurisdictional transactions and transactions involving fractional interests and helicopters. This
Guide then provides a summary of specific requirements of the International Registry and some of
the issues encmtered in connection with the registration of interests. Further, this Guide explores
other interests arising under the Cape Town Convention and the impact of assignment and novation,
as well as possible subordination, as they relate to specific interalinterests. It reviews the
impact of the Cape Town Convention on aviation authorities generally and explores the concept of
Afentry pointso. Finally, it provides a summa
Convention and their practical appliicat.

Although the entire Legal Advisory Panel provided input and participated in the completion of
this Guide, its primary authors consisted of a subgroup chaired by Dean Gerber, formerly of Vedder
Price (Chicago) (and now General Counsel at ORIX AviatioBublin) and included Catherine
Duffy of A&L Goodbody (Dublin), Frank Polk of McAfe& Taft (Oklahoma City), Donald Gray
of Blake, Cassels and Graydon LLP (Toronto), John Pritchard of Hallafwight (New York),

William Piels of Holland& Knight (San Fancisco), Carrie FrieseMeyers formerly of Holland &
Knight (San Francisco), Carlos Sierra of Abogados Sierra (Mexico City), Ken Basch of@8asch

\'



Rameh (Sao Paulo) (and current Chair of the Legal Advisory Panel), Kenneth Gray of Norton Rose
Fulbright (Lordon), Phil Durham of Holland & Knight (New York), Mark Lessard of Pillsbury
(New York) and Alyssa Vazquez of Norton Rose Fulbright (New York). Also contributing and
providing invaluable insight and support for this Guide was Rob Cowan, Managing Direttter of
International Registry and Jeffrey Wool, Secretary General of the Aviation Working Group.

Vi
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|. Introduction to the Cape Town C  onvention

On Novembed 6, 2001, at the conclusion of a diplomatic conference held in Cape Town, South
Africa, 53 countries from around the world supported the adoption of two documents, namely the
Convention on International Interests in Mobile Equipménh(Eonventiond) and an asso
Protocol to the Convention on Muadioco®r)s $Sp aecief itc
adoption of the Convention, along witBape he Pr
Town Conventiondo ) , tantiad mafpsty of leading aviation countries have ratified or acceded
to the Cape Town Convention (the countries which have properly ratified or acceded to the Cape
Town Convent i on Cantracting Stdteed r} Centdal td the pargose of tigape
Town Convention is the enhancement and harmonisation of private laws in respect of the financing,
leasing and sale of mobile equipment. The Cape Town Convention is intended to give parties
involved in such transactions greater confidence and prbditta principally through the
establishment of a uniform set of rules guiding the constitution, protection, prioritisation, and
enforcement of certain rights in aircraft, aircraft engines and helicopters (referred to in the Cape
Town Conventaifan odbg edabBDyTI It alters the rul ec:
financing by establishing a new international framework and providing for the creation of an
| nt er nat i on allnterRadogal KRegistyyo )( t hepefir vi sed by the I
Avi ati on OIlC4@Qm}iTe intent af the Gafie Town Convention is to establish primacy
as regards matters within its scope relating to the creation, enforcement, perfection and priority of
interests in aircraft objects. As such, to the exteptiegble, it supersedes the Convention on the
International Recognition of Rights in Aircraft signed in Geneva on Iude 19 Gehevat he i
Conventiono ¥ .

An official commentary relating to the Cape Town Convention was written by Professor Sir
Roy GoodeCBE, QC, Emeritus Professor of Law at the University of Oxford, to provide an
authoritative guide for users, governments and cauftse Official Commentary was mandated to

The Convention and the Protocol entered into force on March 1, 2006 (which corresponds to the first day of the month following expiration of three
months after the deposit of the eighth instrument of ratification or accession, as required by the Protocol). See Article 49(1) of the Convention and
Article XXVI11I(1) of the Protocol. For updated information and status concerning country ratification, visit the International Institute for the Unification of
Privat &nidreitev) ( websi te at -@0@icapetmwvn.t . or g/ st atus

2 | cAO was a ppointed as the @ SuperM@)dpafthe Gonvéntioo and Arjicte X\iluof theuPaototol. The Supervisaryc | e
Authority is tasked with, among other things, the establishment of the International Registry and the publication of regulations dealing with the International
Regi stryds operation. | @ R&uldtians and Rrocedlurds forythe nterbdtional Registry, Eighth Edition (2019) (the Regulations
shall be referr &€dpefTown Regulaionsd ,asancet ie Procedur es s halChpeboavn Preceduresoe)d wha chther ei n
can be located at www.internationalregistry.aero/ir-web/downloadDocument?locale=en&pageSubTitle=-%20Documentation%20English.

The Cape Town Convention only supersedes the Geneva Convention as regards matters within its scope. With respect to rights or interests not covered
or affected by the Cape Town Convention, the Geneva Convention remains applicable. Article XXIII of the Protocol. Although beyond the scope of this
Guide, when dealing with Contracting States which are parties to both instruments, it is prudent not to neglect Geneva Convention considerations. See
Section I1I.H.

4 sir Roy Goode, of ficial Comment ary Goabpoi dorroQffichabEommentdryog d. TH@1 DY f (ke madi Caofmmemt @
fourth edition of the commentary prepared by Professor Goode pursuant to a resolution adopted at the Diplomatic Convention that concurrently adopted
the Cape Town Convention. The Official Commentary was revised several times, in part, in order to take account of the experiences of practitioners and
the operation of the International Registry during the years following entry into force of the Cape Town Convention and addresses many of the issues

1



be prepared in connection with the initial adoption of the Cape Town Convestidnis a critical

resource for understanding the intent and purpose of the Cape Town Convention and while it is in

no way binding on national courts, it remains the most authoritative guide on the terms and
conditions of the Cape Town Convention. SrRbp ode ds contri bution towa
of these aims cannot be overstated and the entire aviation finance community is greatly indebted to
him for his careful, deliberate, comprehensive and thoughtful approach to the preparation of the
Official Commentary.

. Convention Basics

The initial step in any Cape Town Convention analysis is to determine whether the specific
rights created in a transaction fall within its scéf@ assist practitioners in this analysis, this
section will provide a foundation of the basic structural aspects of the Cape Town Convention,
including (i) principles of interpretation, (ii) the specific items of equipment subject to the Cape
Town Convenbn, (iii) the categories of transactions involving such aircraft objects for which
benefits may be claimed under the Cape Town Convention, anthd€iwarious rules and
regulations relating to registrable interests and the priority thereof under the Toape
Convention.

A. Principles of Interpretation

The Convention, together with the Protocol, is intended to establish a regime of interests in
aircraft objects that is applied uniformly in various contracting states, with variations among them
availablesoley t hrough explicit, transparent el ectio
certain of its provisions. In order to achieve the goal of uniformity, the Cape Town Convention
establishes its owrsui generisset of interests and correspondinginiébns. The interests
established by the Cape Town Convention have national law counterparts in many jurisdictions,
and almost every transaction that falls within the scope of the Cape Town Convention will result in
some overlapping treatment under dgplicable national law which may be consistent with or
different from the treatment under the Cape Town Convention. But national law has no bearing on
whether a transaction falls within or outside the scope of the Cape Town Convention, or on how the
CapeTown Convention should be applied and interpreted with respect to the interests it creates.

arising during such period (and remains an essential source of interpretation and guidance in respect of the Cape Town Convention). For further
clarification and commentary on the Convention, the Cape Town Convention Academic Project publishes annotations to the Official Commentary which
provide another authoritative source for those seeking to understand and interpret the Convention. These annotations can be found on the Cape Town
Convention Academic Project website (www.ctcap.org).

See Resolution 5 of the Diplomatic Conference to adopt Convention and Aircraft Protocol opened in Cape Town on 29 October 2001 under the joint
auspices of UNIDROIT and ICAO at the invitation of the Government of South Africa, as adopted on 16 November 2001.

It is important to recognize that this clause needs to be considered in conjunction with Section IIl.A. (Sphere of Application and Connecting Factors) in
order to determine whether a particular transaction or fact pattern falls within the scope of the Cape Town Convention.

2



Whenever a matter is expressly addressed by the terms of the Cape Town Convention, those
terms govern, using the plain meaning of the operative text. In a nahbases, however, the
Cape Town Convention refers expressly to nappl
that is applicable to the circumstances, applying a conflict of laws analysis, will govern. Some
matters will f a&nadnexprass toeatrmentiugder phé CalpeeTowneConvention and
an express reference to applicable law. The Cape Town Convention provides that any such matters
are to be settled in accordance with the general principles on which the Cape Town Convention is
baed. And, it is only when the general principles of the Cape Town Convention fail to yield an
outcome that a matter, not otherwise explicitly designated as being governed by applicable law,
would be regarded as falling back to applicable law for analysis.

B. Aircraft Objects

The Cape Town Convention applies to airframes, aircraft engines and helicopters which
C 0 n s t airdraft bbgectsii edr'he three categories of aircraft objects are specifically described as
follows:

M Aairfr ame s -gertfiet @ttansport & ledstyeight (8) persons including crew
or goods in excess of 2,750 kilograms;

(i) Aaircraft enginesod having at | east 1,750
least 550 rated takaff shaft horsepower if turbirgowered or pistoipowered: and

(i) Ahelicopterso that are type certified to
or goods in excess of 450 kilograms.

7 Inan important article authored by Jeffrey Wool and Andrej Jonovic, they explored the concept of gap-filling and provided useful analysis to practitioners.
Specifically, they suggested that:

(I) There should be a strong presumptionont he enf orceability of contract provisions even when t
autonomy principleo);

(I) Terms should be implied, when needed, that enhance transactional predictability and reflect international best practices in asset-based
financing and I|-easedgfi(ndmrciimgsand | easing principleodo);

(I Terms should be implied, when needed, to provide further details related to the suigenerisc oncept s and their | egal i mpli
generis concyeapdt principleo)

(IV) Governments may not impose conditions on or take action that would adversely affect basic CTC rights, including, without restriction, on
matters on which the CTC is silent (the fino adverse effect principleo).

Jeffrey Wool and Andrej Jonovic, @he Relationship Between Transnational Commercial Law Treaties and National Law: A Framework as Applied to the
Cape Town C@0l8)Q Gdpé TmwndConvention Journal 65, 741 75.

8 ArticlesI(2)(c)and!l | (1) of the Protocolncl Ndte tmat higaidedi afit ®¢ oinsofofiaircraft objecto a
of aircraft objects. Article I (2)(a) of the Prototall déefihesedniocrhétiocapt é

Atrticle 1(2)(e) of the Protocol.
10 Article 1(2)(b) of the Protocol.

11 Article 1(2)(1) of the Protocol.



Each of the foregoing includes all installed, incorporated or attached accessories, parts and
equipment (in the case of airframes, other than aircraft engines; and in the case of helicopters,
including rotors) and all data, manuals and records relating theriaraft engines (with the
exception of helicopter engines which have a differentrtreat depending upon whether they are
installed at the time an interest is created in such enggre) treated as distinct aircraft objects
separate from airframes because they are highly valuable, independent units that are increasingly
bought, sold, lased and financed separately from the specific airframes on which such engines may
be installed from time to time@ As such, the Protocol specifically provides that ownership of, or an
interest in, any such aircraft engine shall not be affected by tedlai®n on or removal from an
airframe?s In contrast to aircraft engines, the Protocol does not treat propellers or spare parts as
separate and distinct aircraft objects eligible for treaty benefits.

Practice Note[ + NESNJ dzy YI yy SR HANI2NSI FRINRAYR SIS YVAS SlioAly 3 G KS NI Ij dzA NJ
jdzl tAF& & |y &l ANJKFNdrtifes to Fangportg&tisan exicéss & 2, 750ogrands| dduld be covered

by the Cape Town Convention and treated as aircraft objects.

C. Internation al Interests and Contracts of Sale

Central to the purpose of the Cape Town Convention is the creation of the International
Registry for the registration of Ai nternation
created by or constituting satty agreements, lease agreements and title reservation agreements
relating to uniquely i de nintaérnatiorsabirteeestsa ij may be f t ob
recorded on the International Registryeby ref
designation and serial number with respect to such aircraft abjgabject to certain declared
superpriorities relating to nomwonsensual rights or interests (such as mechanics liens or liens

12 Articles 1(2)(b), 1(2)(e) and 1(2)(l) of the Protocol. See Section III.F. herein for a discussion on accessions to an aircraft object.
13 see Section IIl.E. herein for a discussion regarding the treatment of helicopter engines.
14

A number of jurisdictions have traditionally treated aircraft engines as accessories or accessions which become part of the airframe on which they are

installed at any given time (in these jurisdictions, an aircraft engine is treated similar to any other part installed on or removed from an airframe). Financiers

have typically addressed this issue (to the extent polofgshe bwnergandfigancetsofl i zi ng a 7
similar engines and compatible airframes, which generally provides for an explicit recognition of rights in specific engines among the potentially competing

parties. The treatment of aircraft engines under the Cape Town Convention is intended to obviate the need for such arrangements. Helicopter engines

(when installed), however, are treated differently, which could require a recognition of rights arrangement should the engine financier wish to protect its

interest in such engine (see Section III.E. herein).

15 Article XIV(3) of the Protocol.
16 Aircraft objects are defined in the Protocol as including all components, but such components have no separate status under the Cape Town Convention
and rights in them remain governed by applicable law. The Convention provides that any pre-existing rights or interests in any such component (other
than an aircraft object) are not lost by installation of the component on an aircraft object if, under the applicable law, those rights would continue to exist
after installation. However, if under applicable law a doctrine of accession applies to vest title in installed items not constituting an aircraft object, such
as engine modules, in the owner of such aircraft object, any pre-existing rights or interests in such items would be lost upon installation. See Atrticle 29(7)
of the Convention and GOODE at para. 2.227 (Unidroit 2019) and Section IIl.F. herein.

17 International interests may be either current or prospective. Articles 1(0) and 1(y) of the Convention. For a discussion on prospective international

interests, see Section I1.J. herein.

18 Article VI of the Protocol.



arising due to unpaid air navigation char¢iesuch inérests are accorded priority based upon the
order of registratio® The Protocol extends certain provisions of the Convention to outright sales,
enabling buyers to avail themselves of the registration facilities and priority provisions #hereof.
Failureto register an international interest renders such unregistered international interest junior to
competing registered interests even if the unregistered interest was known to the holder of any
registered interests at the time of such registrati@milarly, the purchaser of an aircraft object
takes its interest in such equipment subject to all interests of record on the International Registry.
The registration system is intended to be wholly automated and operative-fauaniypurs a day,

seven days week, such that it may be searched at any time to determine the existence of interests
related to specific aircraft objects.

To constitute an Ainternational i nteresto un
relate to an aircraft object abe:

() granted by a chargor under a security agreefhent;

Practice Note! &S OdzNA & F3INBSYSyié A& RSFAYSR & |y FINBSYSyi
chargee an interest (including an ownership interest) in or over an aircraft objsetciare the performance of any existing
or future obligation of the chargor or a third pers8hA security agreement can take the form of a security transfer of
ownership, a charge which binds the object but leaves ownership with the debtor and a coatréen in which the object
is delivered to the creditor not initially as security but for some other purpose, such as storage or repair so that the
contractual provision secures future obligaticisAlthough a security instrument created over an airtrabject in
I O0O2NRIYyOS 6AGK FLIWX AOFotS R2YSaGAO t+6 sAatt o2 GKS SEGSY
FaINBSYSyiléz Fye FANBSYSyil 6KAOK O2YLX ASa 6A0GK (GKS RSTAYAI

Conventon will also qualify as a security agreement, even if it is ineffective under the relevant applicable law to create

19 such non-consensual rights or interests may be accorded priority without registration if covered by a declaration by a Contracting State under

Article 39(1)(a). See Section II.H herein.

20 Article 29(1) of the Convention. Registration with the International Registry has no effect on the registration of aircraft for nationality purposes under the

Chicago Convention, which would continue to apply.

21 Article 11l of the Protocol. While outright sales are not themselves international interests, their inclusion in the Convention allows parties to take advantage

of the registration system to facilitate the protection and priority of outright buyers. See Article 29(3) of the Convention, Article XIV(2) of the Protocol, and
GOOBDE at para. 5.74 (Unidroit 2019). Like an international interest, the Protocol provides for a sui generis sale which for the most part is not dependent
upon or derived from national law and therefore avoids the need for any reference to the lex situs to determine the validity of any sale of an aircraft
object.

22 article 29(2) of the Convention.

23 Article X1V(2) of the Protocol.
24 Article XX(4) of the Protocol.

25 Article 2(2)(a) of the Convention.

26 Article 1(ii) of the Convention.

27 Non-consensual rights or interests (such as mechanics liens) do not fall within the definition of a security interest and are dealt with separately, specifically

in Articles 39 and 40 of the Convention. See Section Il.H. herein.
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security over that object (for example by reason of sregistration, failure to pay a tax or failure to comply with any other

local law fomality).

LG Aa 2FGSy GSYLIWGAY3 F2NI LINI OGAGA2YSNRB (2 AyOtdzRS || NBF
' aSOdzZNAGe& FINBSYSyld 6Ay STFFSOG adaA3IaSadAy3da GKIFG .0OWsS RSo6G 21
practice is unnecessary and without effect as the eligibility of a security agreement to qualify as an international interest
NBIljdzA NBa 2yfe GKFIG GKS &aLISOAFAO NBIdZANBYSyda 2F (GKS [/ 2y @S
interest as such or expression of intent with respect thereto should not impact any such analysis). If the parties nonetheless
wish to evidence their intention to create an eligible international interest, a better approach is to merely add the phrase

GUKBNBO2yaiGAldzZiAyd Iy AYGSNYyFGA2yFE AyGaSNBadeée i GKS SyR 2

(i) vested in a person who is a conditional seller under a title reservation agréement;
Practice Note! &G GAGE S NBASNIIGA2Y | ANBSYSyidisdehddiasSayf ageenfeitSR | O
for the sale of an aircraft object on terms that ownership does not pass until fulfilment of the condition or conditiat stat

in the agreemen#®

(i) vested in a person who is a lessor under a leasing agreement.

Practice Note! &t S aAy3a | ANBSYSyidé Aa RSTFAYSR la |y FaINBSYSyi
possession or control of an aircraft object (with or without an option to purchase) to another person (the lessee) in return
for arental orother paymentt!  t S aAy3 | ANBSYSyid Ydzad 6S RA&AGAYIdAEAKSR TN
control is retained by the lessor. An agreement of this kind is not a leasing agreement, but rather simply a contract, and as

such it follows that a welease does not create an international interest.

Whether an interest falls within one of the three intentionally broad categories specified above
(which are meant to capture most forms of leasehold, security interest and financing vehicles,
regardless ofiow national law systems may categorise them) is determined by applying the Cape
Town Conventionbés own definitions and aut onom
to national law2z Hence, the initial characterisation of whether the interesisttutes an
Ainternational interesto i s pr &83hisrsiabimpobrtanty t he
consideration as certain jurisdictions, on the basis of applicable national law, may not recognise
some or all of these types of arrangemenysrziBue of the application of the Convention definitions
(without regard to national law), the transaction would nonetheless fall within the Convention (and

28 Article 2(2)(b) of the Convention.

29 Article 1(Il) of the Convention.

30 Article 2(2)(c) of the Convention.

31 Article 1(q) of the Convention.

32 Goope at para. 2.63 (Unidroit 2019).

33 see Section III.C. herein for a discussion on the characterisation of an interest under applicable law.
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by extension, would be recognised by the applicable Contracting State). That said, the mere fact
that national law would characterise an agreement as falling within one of these specific categories
would be insufficient to give rise to an international interest if such agreement would not otherwise
gualify as an international interest under the CapenfGonvention.

Example 1A consignment of goods to a retailer for sale would be outside the scope of the Cape Town Convention
even if, under the applicable law, it were to be characterised or treated in a manner consistent with a secured transaction

or alease because it does not fall within one of the three Convention categYries.

Example 20wner leases an aircraft object to Lessee pursuant to a lease agreement. The lease agreement contains a
purchase option at the end of the lease term whereby Less@eacquire the ownership interest to the aircraft object for a
nominal sum. Under applicable local law, the transaction would, at the outset, be characterised as a disguised sale to Lessee
with a corresponding security interest granted in favour of Owmotwithstanding the local law characterisation, the
Convention will apply its own, autonomous definitions to the interests it creates, and under the definitions found in the
I 2y @SyiAz2y GKA&a FINBSYSyld é2dzZ R 02y aiSAQiideidsS a2 itkS eIz  @fdAl 3G

constitute either a security agreement, a contract of sale or a present sale.

Example 30wner is organised and based in a Contracting State. Owner grants a security interest in favour of Lender
in an aircraft object to secerperformance by Owner of a loan made by Lender to Owner in order to permit Owner to
I OlidzA NB & dzOK | ANDONI Fi 2062S00d ! yRSNI GKS 20t I ged2F hoyS!
and has no legal effect. Notwithstandingighthe agreement would nonetheless constitute a security agreement for

purposes of the Convention.

In addition to security agreements, title reservation agreements and leasing agreements, certain
provisions of the Convention have been extended to incuttight sales of aircraft objects, which
are referred to as a fAsaled amwd the related ag
Practice Note! a O2y (N> OG 2F altS¢ Aa RSTAYSR a | O2yidNI» Ol ¥F2N
which is mt one of the three agreements referred to above otherwise constituting an international inte¥&50r. purposes
of the Convention, it is important to distinguish a contract of sale, which is an agreement to sell, from a sale, wieich is th
actualtransfdNd 2 F 26y SNBR KAL) LIzNEdzl yi G2 | O2yGNI OG 2F &l S 1 yea N
G2 GKS SEGSYyd FLIWXAOFofS:E 6S O2y&ARSNBR I NBFSNByOS (2 (K
AyiSNBalyaABRSKHBROIKS RBBFSNBYyOS (G2 GKS I Oldzrt aaltSé FyR GKS

such sale is effected). Sales must be for value (that is, a price but not necessarily a monetary price) to be covered by the

34 Goobe at para. 2.63 (Unidroit 2019).
35 Article 1l of the Protocol.

36 Article 1(g) of the Convention.



Convention and the transfefor value must be pursuant to the contract of sale (so gifts would not be registrable sales)

although any form of value suffices, including an exchange or b#rter.

The definition of fAcontract of saleo isepeci fi
constitute an international interest. For example, a conditional sale agreement would qualify as an

international interest on the basis that it i:
constitute a contract of sale under the CaperT@onvention. Similarly, a lease would qualify as
an international Il nterest on the basis that it

sale even if it contains a purchase option for a nominal amtitwever, if by virtue of the

b u y econipketion of payment and fulfilment of other title transfer provisions under a title
reservation agreement and the | esseebs exerci
lessor delivers a bill of sale in respect of the applicable aircogtty such bill of sale would be
considered a contract of sale and simultaneously a sale under that ¢éntract.

Example Buyer and Seller enter into a sale agreement with respect to multiple aircraft objects pursuant to which
Seller will transfer title tuyer upon delivery of the purchase price and other documentary closing conditions in exchange
for delivery of a bill of sale with respect to each aircraft object. Under the Convention, the sale agreement wouldteonstitu
I 602y (NI OG NB 2IFt SIKS odeli tRSIFAGAS S AGaStF g2dzA R ljdzr t AF& | 2
Registry at such time (although the parties to the sale agreement could, upon entering into the sale agreement and subject
to satisfaction of the other redgA NBY Sy ia 2F GKS /LIS ¢26y /2y@SyldAiz2ys NBIAAD
Registry).

A mere agreement to sell which complies with Article V of the Protocol is sufficient to
constitute a contract of sale as well as a registrable prospesaie’® An agreement which is a
contract effecting the outright sale of the a
immediately passes to the buyer is a registrabless@léhere the effect of the contract is to transfer
ownership without further conditions having to be satisfied it also constitutes a sale. However,
contracts of sale are not confined to contracts under which ownership passes to the buyer when the
contract § made2 Contracts of sale are not as such regulated by the Convention at all, but
formalities are prescribed for them by Article V of the Protocol, which parallels the provisions of

37 Goope at para. 2.276 (Unidroit 2019).

38 Goope at para. 2.63 (Unidroit 2019). The inclusion of a purchase option could nonetheless be registrable at the International Registryasafipr ospect i ve

sal edo ( Selldheii@)ct i on

39 Goobe at para. 4.43 (Unidroit 2019).

40 gee Section I1.J. herein.

41 n general, a bill of sale would give rise to a registrable interest whereas a purchase and sale agreement governing the delivery of such bill of sale would

not (although in such a case, the purchase and sale agreement may give rise to a registrable prospective sale).

42 There are many contracts of sale in which there is no reservation of title but the transfer of ownership is dependent on the fulfilment of conditions specified

by the general law, for example, that where the goods referred to in the contract are not identified at the time of the contract and identification depends
on some act of allocation (appropriation) by the seller or buyer ownership passes only when that act is performed. Until then there is merely a contract
of sale, but once ownership has been transferred pursuant to the contract there is a sale. GOODE at para 4.16 (Unidroit 2019).
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Article 7 of the Convention relating to agreements creating or prayfdiman international interest.

The extension of the Cape Town Convention to cover sales of this type enables buyers to obtain the
benefit of the registration system and the related priority rules and avoidexasijusproblems

relating to the transfe? Although the International Registry is nger se a title registry, the
inclusion of contracts of sale has the added benefit of providing, over time, a searchable listing
giving notice of the various title transfers of the relevant aircraft objest the course of its life
(assuming, of course, that each such transfer falls within the scope of the Cape Town Convention
and all registrations relating to each title transfer shall have been made with the International
Registry).

Recognising the realds of aviation finance transactions, the Cape Town Convention
specifically provides that a person may enter into an agreement, or register an interest, in an agency,
trust or other representative capacity and in these cases that person is entitled tiglassand
interests under the Convention. This effectively allows for the continued use of agent banks, owner
trustees and collateral/security trust&esiowever, this accommodation and the fact that title to
many aircraft is held in a trust and tréers of the applicable aircraft objects are often effected
through assignments and/or outright transfers of the beneficial interest in the applicable trust, do
not, by themselves, impact the intended mechanisms and underpinnings of the Cape Town
Convention The beneficial interest created under the applicable trust and the transfers of such
beneficial interests, whether by way of security, sale or otherwise, do not themselves fall within the
Convention or the Protocé.

Practice Note Practitioners are urged to avoid making registrations in respect of any beneficial interest transfers,
whether by way of security, sale or otherwise, as they create unnecessary confusion to third parties (as such transfers would
unavoidably bereferredtb & GAYGSNYF GA2y I AyGiSNBadaéd 2y GKS LyYyGSNyFiGAz2y

the Cape Town Convention.

D. Formal Requirements for an International Interest and
Contract of Sale
An international interest (security agreement, title rest@a agreement or leasing agreement)

or contract of sale must meet certain formalities in order to be validly constituted for purposes of
the Cape Town Convention, namely:

43 | ike an international interest and an assignment of an international interest under the Cape Town Convention, the provisions relating to a contract of

sale provide for a sui generis sale which is not dependent upon or derived from national law and thus avoids the need for any reference to the lex situs
of the applicable aircraft object. GOoDE at para. 3.20 (Unidroit 2019).

44 see Section IV.C. herein.

45 Goobe at para. 3.83 (Unidroit 2019).



(i) it must be in writing®

(i) it must relate to an aircraft object of which the chargamditional seller, lessor or seller,
as applicable, has the power to dispose;

@@ it must describe the applicable aircraft
manufacturer and generic model designati@md

(iv) in the case of a security agreemehtmust enable the secured obligations to be
determined (although the agreement need not state a sum or maximum sum 8ecured).

The creation of the international interest (including, for this purpose, a sale) is determined by

the Cape Town Convention, dumot by national law Thus, an international interest comes into
existence when the above conditions are met, eventlifgge conditions would not be sufficient to
create a lease, security interest, conditional sale or sale under otherwise apméitabéd law or

if the international interest is of a kind not known under such national, land (ii)the rules of
private international law of the applicable Contracting State would otherwise lead to the application
of the law of a norContracting Stat52 No other condition (for example, as to the effectiveness of
security under théex situs the payment of any documentary or registration tax or duty or the
identity or nationality of the creditor) needs to be satisfied for an interest to constitute an
international interest. Furthermore, note that registration at the International Registry is not a
prerequisite to the creation of an international interest. An unregistered interest may have effect
under national law against parties, such as unsecueddars. This changes the rule required to
create a mortgage in several civil law jurisdictions (where registration would, absent the
applicability of the Cape Town Convention, be required under national law in order to create a valid
mortgage).

PracticeNote: This principle is well illustrated by the ratification of the Cape Town Convention by the United Kingdom.

Under the private international laws of England (and those of many other common law countries) it is the laws governing

the lex situsof an aircaft object which determines whether a property interest, such as a mortgage, is effectively created

over it. Therefore, a mortgage cannot be created over an aircraft under domestic English law when it is situated outside

46

47

48

49

50

51

52

Article 7(a) of the Convention and ArticleV( 1) (a) of the Protocol. A fAwritingo i(nngdfthedCosventoh.ectr oni c r «
Article 7(b) of the Convention and Article V(1)(b) of the Protocol. See Sectionl | . D. for a further discussion regarding t
Article 7(c) of the Convention, Article V(1)(c) of the Protocol and Atrticle VII of the Protocol.

Article 7(d) of the Convention.

GOODE at para. 4.75 (Unidroit 2019).

GOODE at para. 4.75 (Unidroit 2019). However, the applicable law (that is, the domestic rules of the law applicable by virtue of the rules of private
international law of the forum state) continues to govern traditional contract law matters including capacity to contract and certain aspects relating to the
validity of an agreement (including the effect of factors such as mistake or illegality). GOODE at para. 4.75 (Unidroit 2019). See also Section II.C. and
Section III.C. herein for associated issues relating to the characterisation of an agreement.

GOOBDE at para. 2.31 (Unidroit 2019). The Convention may also be applied in a non-Contracting State whose conflict of laws rules lead to the application
of the law of a Contracting State. GOODE at para. 2.37 (Unidroit 2019).
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England or English airspace unldsslex situsecognises the agreement as creating a valid property interest. However, the
legislation in the United Kingdom implementing the Cape Town Convention has made it clear that the international interest
is an autonomous interest which hasefféecs A 1 K y 2 NBIljdzZANBYSy G (2 RSGSNYAYS gKSGKS

ONBFGSR 2NJ NI yaFTSNNBR LJzNE & yi G2 GKS O2YY2y fl¢g € SE ardid

E. Power to Dispose

As previously discussed, one of the prerequisites to the constitution of a valid iotehati
interest or contract of sale covering an aircraft object is that the chargor, conditional seller, lessor
or seller, as applicable, has the power to dispose of such aircraft®objjeste wor d Adi sp
includes every type of disposition whether byes#d¢ase or conditional sale or by way of security.
A Apower to disposeo includes a right of dispc
object sells or leases such aircraft ob{#s right is governed by the law applicable to the cohtrac
trust instrument or other authorisation from which the right is defiveA right to dispose exists
whenever the party making the disposition (a) is the unencumbered owner of the object or (b) where
not precluded by the terms of the agreement trasmsbea third party a limited interest no greater
than the interest than it holds itself or (c) if transferring a greater interest, does so with the authority
of all those having a superior right. So it is not necessary that the chargor, conditionai keskeor
should be the owner of the objétt.

Example The owner of an aircraft object sells such aircraft object to a purchaser. In this case, the owner clearly has
GKS aLI2gSNI (2 RAaLIZaASPE ¢KS &l ¥YilraftodjeftdalessBe. 1 NHzS A F GKS 26y S

As asuigenerid er m under the Cape Town Conventi on,
controversial. The use of the term Apower, O
Convention was drafted to capture disposs beyond those dispositions in which the disposing
party had the proper authority to make. The fj
ability of a transferor to ftr ansfamwouldcoveret t er
all cases where a party has the ability to make a disposition which is binding on the owner even if
the owner has not authorisedsit.

The Apower to disposed0 can arise in two way:¢
law governing a digpsition (typically the lex situs of the object at the time of such disposition),

53 Article 6(3) of The International Interests in Aircraft Equipment (Cape Town Convention) Regulations 2015 (UK).

54 see Section II.E. above, Article 7(b) of the Convention and Article V(1)(b) of the Protocol.
55 Goope at para. 4.78 (Unidroit 2019).
56 Goope at para. 2.83 (Unidroit 2019).
57 Goope at para. 4.77 (Unidroit 2019).

58 GoobE at para. 2.82 (Unidroit 2019).
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have the power to dispose of an aircraft object. Thus, an unauthorised disposition of an aircraft
object may nevertheless be effective to pass ownership or some other bdeeeste of a rule of

law to that effect. National law may provide numerous ways in which a party may make a
disposition which is binding on an owner or subordinates a senior interest even if the owner or party
holding the more senior interest did not auibe it. For example, the apparent authority of an agent

(acting outside his actual authority) to sell or lease an aircraft object may, under applicable national

law, satisfy the test concerning the power to dispose. Similarly, if, under applicablahiatorna

sale of an aircraft object to a fibona fideo pu
an outright disposition) or would have priority over a prior interest, then the seller/transferor would,
under the Cape Town Convention, hau#fisient power to disposeg.

The power to dispose can also arise under the Cape Town Convention itself by virtue of its
registration and priority rulesAs stated in the Official Commentaty

It is, for example, implicit in the Convention rules governing the registration
and prioriyy of the interest held by a conditional seller or lessor that the
conditional buyer or lessee, if in possession, is to be considered as having a
power to dispose, and thus to grant a security interest which, if registered
before the interest of the condmial seller or lessor, will take priority over a
security interest granted by the conditional seller or lessor, for if the position
were otherwise there would be little point in making the interest of the
conditional seller or lessor a registrable inteoral interest and in providing
(contrary to the general rule in national legal systems) that the priority of a
registered interest is not affected by knowledge of an earlier unregistered
interestéThe whol e purpose msparetcie r egi st
as to the existence of international interests and other registrable interests and
to avoid secret interests and to give priority to the holder of a registered
interest even over an unregistered interest of which he has knowledge, a
protection reely given by domestic law.

For example, a conditional buyer or lessee, under a title reservation agreement or lease, respectively,
constituting an international interest, if in possession with actual or constructive possession of the
applicable aircraft lpject, would have an implied power to dispose of the applicable aircraft object

in favour of a third partyand to give priority to such third party even over an unregistered interest

of which he has knowledge)therwise, as the Official Commentary sudgethere would be little

point in making each of the interests of the conditional seller or lessor in these scenarios registrable

59 Many legal systems regard the possession of goods by certain categories of parties (e.g., those who regularly sell or lease goods of that type) as implying
a right of the person in possession to transfer good title to third parties, even though the person in possession does not hold title itself.

60 GoobE at para. 4.78 (Unidroit 2019).
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interests which enjoy the protections (principally the priority rules) afforded by the Cape Town
Conventiore? The purpose foregistering interests with the International Registry is to give the
creditor protection against competing claims of third parties. The lessee or conditional buyer if in
possession of an aircraft object with actual or constructive possession of tiadit @lnject therefore

mu s t then have an implied Apower to disposeo
Convention, could be interpreted to include all types of potential dispositions in a transaction
between a creditor and a debtor.

Exampled St f SNJ FLILIRAyGa ' 3Syld 0¢0K2 A& Ay GKS o0dzaiySaa 27F &
engine. Agent arranges a sale of such engine with Purchaser and executes a bill of sale in favour of Purchaser as agent on
behalf of Seller. If,nder applicable national law, by virtue of the implied authority granted to Agent by Seller, Agent would
KIgS GKS ToAftAGe (G2 O2y@Se (AdGtS G2 &adzOK Sy3aaysS G2 t dz2NOKI &

under the Cape Town Conwion, even if Seller did not authorise the sale.

Example 2 Seller (who is in the business of selling and leasing aircraft objects) sells an aircraft object to Purchaser A
but retains possession of such aircraft object. Seller thereafter sells the saoraftaobject to Purchaser B. If it is
determined, under applicable national law (e.g., because Seller was a merchant in the business of selling aircraft), that
Purchaser B would take its rights in such aircraft object free of the prior sale betweeana®elleurchaser A (because Seller
retained possession of the aircraft following the initial sale to Purchaser A), then, for purposes of the Cape Town @pnventio
GKS {SttSNJAa RSSYSR (2 KIFI@S GKS &Lk gSalyddnotRavathdightts 2 F G K!
dispose of itf3

Example 3 Lessor leases an aircraft object to Lessee and delivers possession of the aircraft object to Lessee. Lessor
and Lessee fail to register the international interest constituting the lease witmteenational Registry. Thereafter, Lessee,
who at the time is in possession of such aircraft engines, subleases the same aircraft object to Sublessee (whether or not
such sublease is permitted under the lease). Lessee and Sublessee register the imtelriatéyest constituting such
sublease with the International Registry. In this scenario, by virtue of the registration of the sublease interest with the
International Registry, the sublease interest would, under the Cape Town Convention, have priérityjod KS [ S&d a2 NDa
interest. As such, Sublessee would retain, under the Cape Town Convention, its rights to quiet possessidit fordhese
duration of the sublease even if the lease between Lessor and Lessee is terminated. Note that if, urider plaigern,

Lessor and Lessee registered the interest constituting the lease, the later registration of any sale by Sublessee @vhile it ha

61 Goope at para. 4.78 (Unidroit 2019). See GOODE at para. 2.85 (Unidroit 2019) (It may be noted that a person lacking a right to dispose will not have a

power to dispose under the Convention unless such person is in possession of the aircraft object, though such person may have such right or power
under the applicable law).

62 4. at para. 4.195.

63 This example presupposes that Seller and Purchaser A did not register appropriate international interests in respect of the aircraft object. Had such

arrangements been made (priort o any corresponding registration by Seller and Purchaser B), t
protected under the priority rules of the Cape Town Convention. Article 29(4) of the Convention.

64 see Section II.R. herein.
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possession of the aircraft object would not have an impact on the title of Lessor solely by virtue of the riegistfatch

sale.

Example 4 Lessor leases an aircraft object to Lessee and delivers possession. Lessor and Lessee fail to register the
international interest constituting the lease with the International Registry. Thereatfter, Lessee sells the sanfieohijeca
to Buyer. Lessee and Buyer register the sale with the International Registry. In this scenario, by virtue of the registration
the sale with the International Registry and the fact that Lessee has possession of the aircraft object at tlietiohesale,
GKS . d2SNRa AydSNBal ¢2dzZ RY dzyRSNJ GKS /LIS ¢26y | 2y@SyiGAz

would be otherwise if Lessee had sold the aircraft object before taking delivery of it under the lease.

Practice Note The safest, surest way for a creditor to protect its interest in these scenarios is to ensure that all

potential interests in its favour have been properly registered with the International Registry.

F. Pre-Existing Rights or Interests

Unless a declaration is m@ by a Contracting State to the contraryhe Cape Town
Convention does not apply in such Contracting State texisting rights or interests (which is
defined in the Convention as rights or interests in an aircraft object whiclagr¢he effectivdate
of the Cape Town Convention in the applicable jurisdictipmhich retain the priority they enjoyed
under the applicable law before such effective date of the Cape Town ConveBwmause the
applicable law in effect prior to the effective datd#l have no concept of an international interest,
the priority given to a prexisting right or interest is over the equivalent international interest. The
nfneffective dateo means, in relation touatad debt o
became a Contracting Statef a preexisting right or interest exists, there would be no need (either
technical or legal) under the Cape Town Convention for such interest to be registered with the
International Registry or for any other steps éothken following the effective date of the Cape
Town Convention in the relevant Contracting State and priority of sueexwgng right or interest
depends solely upon the fulfilment of any perfection and/or notice requirements under the
applicablelaw n ef fect at the time such interest was
is taken to mean the applicable domestic law as determined by the conflict of laws rules of the
forum &

65 A Contracting State may, in its declaration, specify a date, not earlier than three years after the date on which the declaration becomes effective, when

the Convention and the Protocol will be applicable, for the purposes of determining priority, including the protection of any existing priority, to pre-existing
rights or interests. Article 60(3) of the Convention.

66 Article 1(v) of the Convention.

67 Article 60(1) of the Convention.

68 Article 60(2)(a) of the Convention. Under this Atrticle, the rule for determining where a debtor is situated is narrower than the rule set out in Article 4.

Article 60(2)(a) sets out a single test for this purpose (specifically, the debtor is situated in the State where it has its centre of administration or, if it has
no centre of administration, its place of business or, if it has more than one place of business, its principal place of business (or if it has no principal place
of business, its habitual residence). Id.

69 Goobe at para. 2.312 (Unidroit 2019).
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A pre-existing right or interest is not limited to an agreetnetherwise constituting an
international interest (a lease, security agreement or title reservation agreement). Rather, any right
or interest, including nenonsensual rights or interests, can constituteegigting rights or interests
so long as suchght or interest is in or over an aircraft object. The purpose of AG(&) is to
enable the holder of a pexisting right or interest to retain its priority under the applicable law over
subsequently registered international interests without hawirgpterfect the prexisting right or
interest by registration in the International Registry.

Example 1 State 1 is a Contracting State. Prior to the effective date of the Convention in State 1, Debtor had granted
a security interest in an engine to @ir 1 to secure a loan. The applicable security agreement was perfected under the
laws of State 1. Following the effective date of the Convention in State 1, Debtor grants a second lien on the engine to
Creditor 2, and an international interest is registd in the International Registry. Artic9(1) of the Convention does not
apply to determine priority in this situation between Creditor 1 and Creditor 2 and the parties must look to the applicable

law.

Example 2 Creditor 1 is the holder of a security interest granted by Owner in an aircraft engine and perfected under
the laws of State 1 (which is not a Contracting State). Owner is organised in State 1 (and is not otherwise situated in a
Contracting State). Theecurity interest in the engine is perfected under the laws of State 1 in February. Owner leases the
engine to Lessee (who is situated in State 2, which is a Contracting State) in March. The international interest infrespect o
the lease, listing the Owneas creditor, and the Lessee, as debtor, is registered with the International Registry in March.
Owner thereafter grants a second security interest on the engine to Creditor 2, which is similarly perfected under the laws
of State 1. For purposes of deteimng priority in any Contracting State, the interest of Creditor 1 would (if recognised by
the conflicts rules of such Contracting State) have priority over that of Owner, and the interest of Owner (as lessor under

the lease) would (in all events undertiConvention) have priority over that of Creditof®2.

Practice Note The priority of any prexisting right or interest over a registered international interest is confined to a

right or interest created or arising prior to the registration of such inéional interest’*

If the parties to a prexisting right or interest wish to have the Cape Town Convention apply
to a particular transaction, such parties must take steps to effectively reconstitute such right or
interest in conformity with theequirements of the Convention following the applicable effective
date of the Convention in the applicable Contracting State. There are differing views on how this
can be best accomplish&dCertainly, the creation of a new international interest (suemesing
into a new security agreement or lease on comparable terms for the remaining transaction term)

70 Inthisscenari o, Lesseef6s right to quiet possession and use w@a)afthgOoreenton! over Cr

and Article XVI of the Protocol) but similarly any such rights viz. Creditor 1 would need to be determined in accordance with the applicable law.

71 Goope at para. 2.309 (Unidroit 2019).

72 \while parties to a transaction entered into prior to the effective date of the Cape Town Convention in the applicable jurisdiction could, at the outset, agree

in the documentation that such transaction shall constitute an international interest following the effective date of the Cape Town Convention in such
jurisdiction, it is doubtful such a provision would have the desired effect.

15



following the applicable effective date would achieve the desired result. In certain cases, however,
this may be difficult to achieve due to other ddesations, such as required governmental
approvals, central bank license interests, tax or accounting treatment, bankruptcy preference issues
and the like. Considerable costs may also be incurred in connection with the creation of new
interests. In mosttsiations, a benefits and burdens analysis would be the best approach to determine
whether to reconstitute pexisting rights or interests into registrable Cape Town Convention
interestgs

Example Owner is not situated in a Contracting State at the titrenters into a security agreement with Creditor in
respect of an engine which constitutes an aircraft object. At the time of closing, Owner and Creditor nonetheless register an
international interest with the International Registry in respect of suclyiea. Shortly after entering into the security
FANBSYSYyidz hgySNRaE 2dz2NAaRAOGAZ2Y 2F 2NHIyAalGAzy 06S02YSa
would not apply (unless the applicable Contracting State has made the declaration gpjtiyate 60(3) of the Convention,
as further discussed below) because at the time of conclusion of the security agreement, the Owner was not situated in a
Contracting State. In order for the Cape Town Convention to apply in this scenario, Owner arat @@did need to create

a new international interest (for example, a second or junior lien on the engine).

Some practitioners have adopted a novel approach to addressing the issue of how to benefit a
pre-existing right or interest with certain of the priiens afforded by the Cape Town Convention
without the need for a complete new set of transaction documents. This shorthanded approach
utilises an instrument commonly known as Aifcraft Object Security Agreementd  AOSAD
which could be issued by @atype of Convention debtor, namely, a chargor, conditional buyer or
lessee, in order to create a new international interest that would benefit the existing creditor by
triggering the Convention and permitting, among other things, registration of seistrwith the
International Registry and potentially the issuance of an IDERA in support thér&oe key
distinction here is that this new AOSA instrument does not cause the existinffgutere date
interest to convert itself into a registrable €apown Convention interest; rather, the AOSA is a
new instrument that provides the applicable creditor with an entirely new international interest
(subject to any intervening interests). The AOSA constitutes {je case of a chargor, a second
charge oer its interest in the applicable aircraft object,ifiijhe case of a conditional buyer, a grant
of security over its equity of redemption (the effective equivalent of a second charge), and (iii)
the case of a lessee, a grant of a security intevesits leasehold interest. In each case, the AOSA
would qualify as an international interest and would therefore be eligible for the protections afforded
under the Cape Town Convention. In particular, an international interest created by an AOSA,

73 Similarly, it is possible that certain changes to a pre-existing right or interest are of such degree that they constitute the creation of an international
interest or new international interest which would need to be registered in the International Registry in order to achieve priority against competing
interests. For a detailed discussion on dealing with problems associated with preexisting interests, see The Legal Advisory Panel of The Aviation Working
Group Contract Practices Under The Cape Town Convention: Cape Town Papers Series, voL1, 413 ( 2004) (al so commoPurplg known
Bookd ) . See allN lerei dealing withamendments which could, potentially, give rise to new international interests.

™ 5|1 DERAsO® are -Registmtioo ana Expoe Aubherisations, explained in detail in Part V.B below.
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subjectto applicable Contracting State declarations, would benefit from the Alternative A, IDERA

and the nofudicial remedy provisions of the Cape Town Convention. Unlike the IDERA, the

AOSA is not included in the Cape Town Convention and the use of an AOSWthas date, been

tested. Some practitioners have questioned whether, in the case of operating leases, the grant by
the | essee to the | essor of a security interes
international interest. A forraf AOSA can be found in Annei hereto.

Practice Note In addition to making Cape Town Convention remedies available to holders-ekistang rights or
interests, in particular, Alternative A, ngadicial advance relief and the IDERA provisions (stijeapplicable Contracting
{GFrdS RSOfINIGAZ2YyAaOZ Fy ! h{! Ffa2 aSNBSa (G2 YAYAYAAS AyO2\

some creditors protected by international interests and some who are not so protected.

A Contracting Site may make a declaration under Arté@{1) (which declaration is
controlled by the provisions of Artickg0(3)), that the priority rules (but not any other provisions)
of the Convention would apply to pexisting rights or interests arising under gne@ment made
at a time when the debtor was situated in a State which becomes a Contracting State. As of the
publication date of this Guide, only Canada and Mexico have made declarations unde6@\ticle

A pre-existing right or interest which is novdte favour of a creditor after the Effective Date
of the Convention creates a new registrable international interest. However, if-thespireg right
or interest is transferred to the new creditor by way of assignment, that assignment would not be
regstrable. See Part K for a moredepth discussion.

A declaration under Articlé0(1) may be made at any time, but once made, it may not be
modified or withdrawn® The date specified in the declaration on which it becomes effective may
not be less thathree years following the date on which the Cape Town Convention becomes
effective in the applicable Contracting Statéfter the lapse of the relevant period, the priority
rules (but no other provisions) of the Cape Town Convention, to the extentdeidiaeation, apply
to preexisting rights or interests arising under an agreement concluded while the debtor was
situated in the declaring State. To preserve its priority with respect to subsequently registered rights
and interests and unregistered rigatsl interests and to retain its existing priority, these pre
existing rights @rrifertcercaddt Dyshegli dtbativoea wit
In the absence of such a declaration, there would be no reason to register an intbeest at
International Registry in respect of any such-@xesting right or interest unless such registration
would otherwise provide some other benefit (such as notice) under otherwise applicable local law.

75 Goobe at para. 4.361 (Unidroit 2019).
76 Article 60(3) of the Convention.

77 Goobe at paras. 2.309, 4.368 (Unidroit 2019).
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G. Acquisition of International Interests by Subrogati on

Rights in aircraft objects may also be acquired by subrogation either under 9{iclef the
Convention or under the applicable national law. A typical case where subrogation arises is when a
surety for a debtor discharges the related debt. Thenaataovs of many jurisdictions provide that
in such a case the surety acquires the credito
the agreement. Whether this is true in any particular case is determined by the applicable law and
not theConvention. Under Articl&8 of the Convention, the rights of any subrogee are unaffected
under the applicable la®.Article 9(4) of the Convention on the other hand (which states that an
interested persahother than the debtor who dischargesthe delites o bl i gati on i n f u
to the right of the chargee) provides a Convenbased right of subrogation and is registrable
accordinglyg

International interests acquired through legal or contractual subrogation (including, for this
purpose, angubrogation right derived pursuant to Article 9(4) of the Convention) are registrable.
Under the Cape Town Convention, a subrogeeds
Thus, regardless of whether a subrogee has registered its irttezestprogee will have priority
over a junior international interésbr the subrogee of a junior international interest. In situations
where two subrogees are given rights over the same international interest by the same party (e.g.
where applicable lawecognises a right of subrogation for partial performance by a subrogee), the
subrogee to first register the subrogation has priority over the other subrége®spective right
of subrogation (such as the right of a guarantor under an executory gu#anit a registrable
interest. Thus, subrogees may not validly register their interests until the right of subrogation has
arisen.

Practice Note In order to protect the rights of any subrogee, the subrogated rights in favour of the subrogee should

be registered at the International Registry, even if it is unclear whether a competing subrogated interest exists.

A subrogee may also contract to subordinate its interests to the holder of a competing
international interest; the subordination is binding enghrties but must be registered before other
interests are registered for it to be binding on third patties.

78 Article 38(1) of the Convention.

79 See Atticlel of the Convention for tshenodefTlimértd oins odbviimuserest et ipelB8avher | ap betw

Convention and the coverage of Article 9(4) depending upon the terms of the applicable law.
80 Article 9(4) of the Convention. GOODE at para. 2.260. (Unidroit 2019).
81 Article 16(1)(c) of the Convention; GOODE at paras. 2.119, 4.102 (Unidroit 2019). See Section IV.G below.
82 GoopE at para. 2.260 (Unidroit 2019).
83 Goope at para. 2.260 (Unidroit 2019).

84 GoopE at para. 4.266 (Unidroit 2019).
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H. Non-consensual Rights or Interests

The Cape Town Convention,specifically Articles 39 and 40, contemplateswo forms of
nonrconsensualights or interestss Thefirst type of nonconsensualights or interestsarethose
nonconsensualights or interestscreatedoy the laws of a ContractingStatewhich havepriority,
under such laws, withouggistration,over registerednterestsn an aircraft objectequivalentto
thatof the holder of registeredinternationalinterestand with respectto which a Contracting
State has made a declarationunderArticle 39. The secondtype (referredto asregistrablenon
consensuatights or interests)are norrconsensuatights or interestswhich are registrableby
virtue of a declarationmadeby a ContractingStateunderArticle 40. A ContractingStatemay
makemaodificationsto its declaration undeArticles 39 or 40 of the Conventionat any timess

Non-consensualights or interestswith respectto which a ContractingState has madea
declarationunderArticle 39 have priority (to the extentprovided underapplicablelocal law),
without registration,over registerednternationalinterests,as well as unregisterednternational
andotherinterestsin orderfor anon-consensuaight or interestto havethe benefitof the priority
offeredunderArticle 39, theapplicableContractingStatemust,in its declarationspecifythetype
of nonconsensualight or interestthathassuchpriority underits lawsandsuchdeclaratiormust
be madebeforethe competinginternationalinterestis registeredn orderto havepriority over
suchcompetinginternationalinterests A ContractingStatedoesnot needto specifically name
eachtype of non-consensualight or interestfor suchright or interestto retainits priority; rather,
the Statecanmakea generaldeclarationstatingthat all non-consensuatights or interestswhich,
underapplicablelocal law, would have,without regardto the CapeTown Convention,priority
over competinginterestswould alsohavepriority over competinginternationalinterests: Such
declaratiorcannothoweverbeusedio expandsuchpreferredightsbeyondthosewhichunderthe
existingnationallaw of suchContractingStatehavepriority without registrationover aninterest
equivalento thatof aholderof aninternationalnterest.Thepriority conferredoy Article 39(1)(a)
overaregisterednternationainteresis apriority givenunderthelaw of thedeclaringContracting
Stateand not underthe Conventionandassuchit is not entitledto recognitionin anotherState
exceptto theextentprovidedby suchS t a owa éosflict of lawsruless

Practice Note To the extent a creditor has the benefit of an Article 39 interest (which provides priority without
registration), no registration on the International Registry is required to establish and protect priority. While it may be

tempting for a creditor to ékct such a registration on a unilateral basis (much the same way that an interest under Article

85 {1 nt eefeson oght in rem (or property right), whereas fi r i ig &broader term including jus ad rem personal right. GOODE at paras. 4.278 and 4.293

(Unidroit 2019). In each case, in the context of non-consensual rights or interests, they are rights or interests conferred by the national law of the
declaring Contracting State and not by agreement. GOODE at para. 2.278 (Unidroit 2019). Examples are non-consensual liens for unpaid repairs, unpaid
wages, or unpaid air navigation charges. Id. at para. 4.280 (Unidroit 2019).

86 GoopE at paras. 4.286, 4.294 (Unidroit 2019).

87 Article 39(1)(a) of the Convention; GOODE at paras. 2.264, 4.284 (Unidroit 2019),
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40 is registered), in these instances no registration should be made as such registration is without effect under the
Convention.The fact that a nortonsensal right or interest can be registered without conseffir the obvious reason that

there is no agreement and thus no party to an agreemehas led to abuse on the part of persons registering a-non
consensual right or interest which is not covered lealaration of a Contracting State and has prompted revisions to the
Cape Town Regulations pursuant to which the International Registry requires certain checks against these types of

registrations (see below).

The types of non-consensuatights and interegs that may be declaredcan relateto both
securedand unsecurecclaimsse A ContractingStatemay also include any future changesor
additionsto the categoriesof nonconsensuatights andinterestsin its currentdeclaration,so
thatany subsequenthangen nationallaw will not requirea new declarationor changego the
currentdeclaratiors?

Practice Note A right or interest created by agreement of the parties is not acmmsensual right or interest even
if entry into theagreement requires approval of the court, such as a debtgrossession facility entered into in connection
gAGK I RSo60G2NRa RRyst@8BrgsOar deteiBnénfeiRell yriadpdrty (such as an air navigation
authority) by contract falbutside Article 39(1)(a) and depend for their protection on a declaration made by a Contracting
State under Article 39(1)(i8%. As part of any financing transaction, in addition to obtaining priority search certificates with
respect to the relevant airaft objects, the creditor should also obtain a contracting state certificate to determine what
non-consensual rights could have priority without registration, as well as conducting searches in the state of the debtor to

determine if there are any prexising liens.

A ContractingStatemay alsodeclarethat, underits laws, the Stateor Stateentity, intergovernmental
organisatioror otherprivateproviderof publicservicesetaingts right to arresor detainanaircraftobject
for unpaidamountsassociatedith servicesenderedvith respecto thataircraftobjector anotherircraft
object(e.g.,a ContractingStatemay declarethatits aviationauthorityhastheright to detainan aircraft
for unpaidair navigationchargesiuein respecbf servicesenderedor thataircraftor anothemircraftin
thesamdl eet)?2 Article 39(1)(b)of theConventiordoesotcreateightsto arresor detaimaircraftobjects,
it merely providesa vehiclefor a ContractingStateto preservesuchrights as may be availableunder
nationallaw. As anintergovernmentabr privateorganisations notin anypositionto makedeclarations
underthe Conventionjt mustrely ontheapplicableContractingStateto makesuchdeclarationsn order

88 GoopE at para. 4.279 (Unidroit 2019).
89 GoobE at paras. 2.266, 4.286, 4.288 (Unidroit 2019).

90 GoobE atpara. 2.263 (Unidroit 2019).

o1 g,
92 Article 39(1)(b) of the Convention. Alternatively, rights of arrest or detention given by the law of a State for payment of amounts due to the provider of
public services, e.g., to arrest or detain an aircraft for unpaid air navigation charges, could be covered by a declaration under Article 39(1)(a) if given
priority under the relevant national law over interests equivalent to that of the holder of a registered international interest. GOODE at para. 4.281 (Unidroit
2019).
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to preservesuchright?® The priority of alien or right of detentioncoveredby Article 39(1)(b)applies
only while the aircraftobjectis in the ContractingStatemakingthe applicabledeclaratioror in another
ContractingStateundemwhosecorflict of lawsrulesthelien or right of detentionis recognised.

Practice Note As is the case under Article 39(1)(a), a declaration under Article 39(1)(b) does not confer a Convention
based right of arrest or detention entitled to recognition in other ContragtBiates. Rather, it takes effect solely under the
national law of such State and other Contracting States are under no obligation to recognise it except insofar as their own

conflict of laws rules requires them to do %b.

Article 39(1)(b)confersrightsof arrestor detentionof anobjectfor sumsduein respecbf that
aircraftobjectfi oanothero b j eAnytdéclarationwhich seekdo includethelanguagen respect
of anotheraircraftobject is only valid if théaws ofthe applicabléContractingStatepermit arrest
or detention of an object f@ervicegelating to anotheobject (and a Contractirfgtateshouldbe
carefulnot to makea declarationunderArticle 39(1)(b)coveringservicesn relationto anobject
other than thatletainedunless the law of th&tatepermitsit).

Non-consensualights or interestswith respectto which a ContractingState has madea
declarationunderArticle 40 havepriority overregisterednternationainterestsonly if suchnon
consensualightsor interestsareregistereds Article 40 permitsa ContractingStateto extendthe
applicationof the CapeTown Convention allowing declaredcategorie®f nonrconsensualights
orinterestdo beregisteredsif theywereinternationainterests? If aregistrablenon-consensual
right or interestis registeredit will betreatedike aregisterednternationalnterestandit would
have priorityoverany later registerethterests andnregistereanterestss

There are special rules governing the registration of aconosensual right or interest
registrable under Article 40 of the Convention, since there have been several instances of
registrations purportedly within Article 40 but in respect of which no detbten has been made
by the relevant Contracting State, and these have necessitated applications to the Irish High Court
for an order requiring the Registrar to remove the registration. Section 4 of the Cape Town
Regulations accordingly provides that noradistrator of a transacting user entity shall be entitled
to register or amend the registration of a registrablecomsensual right or interest or issue an
authorisation for such registration unless the administrator has first obtained approval from the
Registrar for that purpose. Section 4.1 of the Cape Town Regulations provides that before giving

93 Goopeat para. 4.281 (Unidroit 2019).

94 Goobeatpara. 2.268, 4.293 (Unidroit 2019).
95 Goope at para. 2.337 (Unidroit 2019).

96 Goope at para. 4.293 (Unidroit 2019).

97

Atrticle 40 of the Convention; GOODE at paras. 4.40, 4.294 (Unidroit 2019).

98 Goope at paras. 2.40(5), 2.273 (Unidroit 2019).
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such approval the Registrar must reasonably conclude, without undertaking specific legal analysis,
that the administrator has the authority from his/her &retirtsg user entity to make the certification
and agreement required by Section 5.4(d) and (f) of the Cape Town Regulations respectively.

Section 5.4 of the Cape Town Regulations requires, among other things, the name of the
Contracting State under whosevkthe registrable neconsensual right or interest has been
conferred, the category of such right or interest as listed in the Contracting State's declaration
within which the right or interest being registered falls, the certification of the party nartted
registration as the holder of the right or interest to which the registration relates that it has been
validly conferred under the laws of that Contracting State, documentary evidence pertaining to the
right or interest and the agreement of theypadmed in the registration as the holder of the
registrable nortonsensual right or interest to submit to the jurisdiction of the courts where the
registrar has it centre of administration (i.e. the Irish High Court as regards aircraft objects) in
relaton t o | egal action under Article 44 of the
costs unless the registration is approved. Approvals are given on an individual basis. The Registrar
is required to provide a copy of the documentary evidenazreef to above to designated
categories of interested party on request. However, the Registry is not equipped to investigate the
veracity of filed documents, since this would be incompatible with a wholly automated electronic
system. Moreover, Section 5c4(of the Cape Town Regulations does not require documentary
evidence establishing the existence of thecmmsensual right or interest, because this could entail
an investigation which the International Registry is not equipped to perform. Hence the only
requirement 1is that the doc uconsemdua rgiit oranterest,e n c e
which would seem to signify no more than that the document indicates on its face that the right or
interest exists. The nertonsensual right or interest must, course, fall within one of the
categories of such interests covered by the declaration.

Under Section 8.3 of the Cape Town Regulations any person adversely affected by a unilateral
registration who reasonably believes that the registration does nothreeequirements of the
relevant Regulations may submit a complaint to the Registrar, and where such adverse effect is
substantiated to its reasonable satisfaction the Registrar must proceed in accordance with Section
14.5 of the Cape Town Proceduresidly, Section 10.10 of the Cape Town Procedures empowers
the Registrar to suspend or revoke the approval, or disable or block the account, of a registered
user entitybés administrator or wuser at any t
Regig rar 6s view a materi al ri sk of fraudulent r

The nonconsensuatights and interestscoveredby a declarationunderArticle 39 andthe
registrablenon-consensuatights and interestscoveredby a declarationunderArticle 40 are
mutuallyexclusive® If a ContractingStatefails to makea declaratiorunderArticle 39 or Article

99 Goobe at para. 2.275 (Unidroit 2019).
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40,thenthenonconsensualightsandinterestcreatedunderthe nationallaw of that Contracting
Statewill nothavepriority overregisterednternational interests?

Practice Note It is important to note that a declaration under Article 39 provides only for a Contracting State to
declare that certain noitonsensual rights or interests arising, and which have priority, under its national laws shall have
priority over registered andinregistered international interests under the Convention. The Convention does not provide
any rights or remedies in relation to such roansensual rights or interests. The priority, and enforcement of the priority,
of a nonconsensual right or interesteclared by a declaring Contracting State as having priority over registered international
interests is solely a matter of the national law of the declaring Contracting @tatethe Convention may not be used as a
vehicle to expand such preferred right§)he priority is not necessarily enforceable in another Contracting State unless,
under the conflicts of laws rules in that other Contracting State, that other Contracting State is obliged to recognise and
enforce the priority of the declared right or itest°! Similarly, that, while a declaration under Article 40 that certain-non
consensual rights or interests may be registrable as if any such right or interest were an international interest anedegulat
accordingly, an Article 40 declaration does povvide any rights or enforcement remedies under the Convention except
OKIFId &adzOK NARIKG 2N AydiSNBaid 0S02YSa &adzeSOG G2 GKS /2y @Syl

of such interest under the Convention in relation to intational intereststo?

l. Effects of Registration of an International Interest d Priority
Rules

Under the Cape Town Convention, a registered interest has priority over all other subsequently
registered interests and over unregistered interests (except faomsensual rights or interests
with respect to which a Contracting State has made a declaration under Arti¢teTB®.priority
rule applies even if the registered interest was acquired or registered with actual knowledge of the
existence of an unregisezl interest* The foregoing rule is intended to avoid factual disputes as
to whether a second creditor did or did not know of an earlier, but unregistered, interest. Moreover,
because the registration provisions of the Cape Town Convention also covghtosdles of
aircraft objects, only a buyer of an aircraft object who has registered the sale in accordance with the
Protocol takes free from a subsequently registered intérest.

100 GoopE at para 4.293 (Unidroit 2019). For a further discussion on Article 39 and enforcement of remedies, see Section VI.H. herein.

101 gee also Section I11.G. below in relation to non-convention interests and Section IV.F. below in relation to improperly registered "non-convention
interests".

102 Go0pE at para 4.293 (Unidroit 2019).

103 Article 29(1) and Article 39(1) of the Convention. See Section I1.H. herein for a discussion on certain non-consensual interests which have priority without
registration.

104 Article 29(2) of the Convention.

105 1he Cape Town Convention also provides protection to conditional buyers and lessees who have registered their interests on the International Registry.
Article 29(4)(b) of the Convention provides that the conditional buyer or lessee takes free from the interest of a chargee not registered prior to the
registration of the international interest held by its conditional seller or lessor, as applicable. For a discussion regarding quiet possession and use rights,
see Section 11.Q. herein.
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Each of the following examples highlights the importance of registratioestablish and preserve priority. It is
important to recognise, however, that this priority (which is established pursuant to the terms of AR%icté the
Convention) is concerned only with the priority of registrable interests versus other interdstshev or not registrable,
non-consensual rights or interests covered by a declaration by a Contracting State under 3®(#g(@) of the
ConventioR% or a preexisting right or interest under Artic0 of the ConventioA%” In addition, the following eamples

assume the subject registrable interest was properly created and registered with the International Ré@jistry.

Example 1 Owner grants a charge (security interest) over an airframe to Creditor 1 (C1) in February and thereafter
grants a charge oveahe same airframe to Creditor 2 (C2) in March. The international interest in favour of C2 is registered
with the International Registry before the international interest in favour of C1 is registered. Under the Cape Town

Convention, C2 has priority over @&len if C2 knew of the prior charge in favour of C1.

Example 2 Lessor leases an airframe to Lessee and an international interest is registered in respect of such lease.
Lessor thereafter charges the airframe to Creditor, and an international intesaigistered in respect of such charge.
I NBRAG2NI GF1Sa Ada OKINBS adzneSOid (G2 [SaasSSQa N Iéya dzy RSN
this means Lessee has quiet possession and use rights under the Cape Town ConizettierCreditor}®®

Example 3 Seller sells an airframe to Buyer 1 (B1) and thereafter sells the same airframe to Buyer 2 (B2). Under
F LI AOFotS ez {StfSNINBGFAYyAa (GKS GLR2oSN 2 RABME&AS: 20JSN
in respect of the sale in favour of B1 but Seller and B2 register a sale. B1 thereafter sells such airframe to Buyed 8 (B3) a
registration is made in respect of the sale in favour of B3. Because the sale to B2 is registered prior to tlatioagist
.0Qa &alFfSY . H KFa LINA2NRAGE 20SN) .o 0S@Sy (K2dza3K GKS altS

over B1.

Example 4 Seller sells an airframe to Buyer 1 (B1) and the parties do not register the sale. Later, B& agfimtne
to Buyer 2 (B2). B1 and B2 register a sale. Thereafter, Seller sells the airframe to Buyer 3 (B3) (at a time when, under
F LI AOFotS fFgx {StfSNINBGIAya (KS aLRoSNI 2 RAaL®aSE 23S0
B3. Because the sale to B2 is registered prior to the registration of the sale to B3, B2 would have priority over B3 (even

though the original sale from Seller to B1 was not registered).

CAUTION:

106 5ee Section I1.H herein.
107 5ee Section ILF herein.
108 5ee Section IILE herein.

109 ko 4 discussion of quiet possession and use rights, see Section II.R. herein.
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THE FAILURE TO REGISTER AN INTERNATIONAL INTERESEINFORN AIRCRAFT
OBJECT, MARESULT IN LOSS OF RIGHTS AND PRIORITY IN AND TO THE AFFECTE
AIRCRAFT OBJECT.

Practice NoteA transferred or assigned interest retains its original priority, and therefore, the priority of a transferee
or assignee relatdsack to its transferor or assignor. For example, if two international interests are registered over the same
aircraft object, the first in favour of A and the second in favour of B, and then A assigns its interest to C and Bsassigns i
interest to D, C hapriority over D, whether or not the assignment to C was registered or occurred prior to the assignment
to D. The registration of an assignment of an international interest is only relevant to establish priority as against other

assignments from the san@ssignor and does not affect the priority of the underlying international interE8ts.

Any priority given by the Cape Town Convention to an interest in an aircraft object also
extends to the proceeds of such objedi. Pr oceeds o, f or tfoo,ismarewdys of t
defined as money or nanoney proceeds of an aircraft object arising from the total or partial loss
or physical destruction of such object or its total or partial confiscation, condemnation or
requisition’2 General proceeds, such as reables arising from the sale of an aircraft object
subject to an international interest, are not considered proceeds for purposes of the Cape Town
Convention. As such, other applicable laws governing rights and interests in any such proceeds not
covered ly the Cape Town Convention should also be considered, and, to the extent applicable, be
included in the drafting of the underlying documents and be made subject to perfection through
local filings.

Outside of certain insolvency scenarios, registratiomaft@rnational interest is not necessary
to protect the creditor against its own debtor, so the fact that a chargee or lessor fails to register its
international interest should not in an¥® way a
In an insolvency proceeding, however, an international interest would be effective against the
applicable debtor only so long as it is registered with the International Registry before the
commencement of such proceedimgsven if the international interesbuld otherwise be void for
want of compliance with local law perfection requirement#n other words, registration isde
facto safe harbor. However, this rule is not intended to suggest that an unregistered international
interest would automatically be ineffective under the applicable law as A30¢® of the
Convention expressly states that nothing in the Convention imgarseffectiveness of an

110 GoopE at para. 2.209 (Unidroit 2019). For further discussion on assignments, see Section II.K.
111 Article 29(6) of the Convention.

112 Article 1(w) of the Convention.

113 GoopE at para. 4.195 (Unidroit 2019).

114 Article 30(1) of the Convention.

115 GoopE at para. 4.217 (Unidroit 2019). Care should be taken, however, as the rule set forth in Article 30(1) of the Convention does not override applicable
law relating to the avoidance of a transaction as a preference or a transfer in fraud of creditors. Article 30(3)(a) of the Convention.
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international interest in the insolvency proceeding of a debtor where such international interest is
effective under applicable law (i.e., such interest would be recognised and ranked ahead of the
claims of unsecured creditors). Article 30(2) is a rule of validation, not of invalidation. So if,
under applicable law an interest is effective in a bankruptcy/insolvency context to protect the rights
of a creditor even without registration under the Cape Town Convention, then sagistened
interest would continue to have the same effect under applicable law following the commencement
of such proceedings.

J.  Prospective International Interests and Prospective Sales

A prospective international interest is an interest in an aircraticolat is intended to be
created as an international interest upon the occurrence of a future event (which may include the
debtorés acquisition of an interest in the
Contracting Statel}? Although theoccurrence of the stated event does not need to be certain, parties
merely contemplating the grant of an international interest in the future is not sufficient to give rise
to a prospective international interest; rather, there must be real negotidtiing te a uniquely
identified aircraft object with an intent to create an international interest in such aircraft object upon
the occurrence of such evert.Accordingly, the mere intention of two parties to create an
international interest in an unidéred aircraft object at some point in the future is not sufficient to
give rise to a prospective international interest. The aircraft object must either be in existence or
have reached the stage of manufacture at which it can be seen to be equipntgpe daking
within the Cape Town Convention and uniquely identifiable so as to distinguish it from other such
equipment including, for example, when a serial number is assigned by its manufaciyrer.
prospective international interest need not be peal/idr in writing10

Practice Note The Cape Town Convention is quite vague in terms of what constitutes negotiations sufficient to
support the creation of a prospective international interest. As such, the practice has developed in many cases of only
registering such prospective interests a few days in advance of an actual closing (although with sufficient foresight, and
consent of the debtor/seller to permit registration against it, the parties could certainly register such interest wethircad
of that so long as the particular aircraft object is specifically identified and already exists and the parties have the requisite
intent to create such international interest based upon specific negotiations and/or explicit agreement upon the occurrence

of a sated event).

116 Article 30(2) of the Convention.

117 Article 1(y) of the Convention.

118 Goope at para. 2.61 (Unidroit 2019).
119 GoopE at para. 4.35 (Unidroit 2019).

120 Goope at para. 2.61 (Unidroit 2019).
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Example A prospective Seller and Buyer sign a letter of intent providing for ebimmling commitment on the part
of Seller to sell to Buyer one of several engines (all of the same type, to be selected by Seller at some point in jhe future
Seller and Buyer register prospective sales in respect of each of the possible engines for sale. While the letter cdyntent m
demonstrate sufficient intent of the parties to warrant the registration of a prospective sale (even though it wagdam
in nature), the fact that the parties had not, at the time of registration, identified the specific engine to be subjechto s

sale would cause the related prospective sale registration to be ineffective to establish any priority.

If the stated event oacs, then an interest initially registered as a prospective international
interest will automatically become an international interest and it will be treated as registered from
the time of registration of the prospective international interest, providéedubh registration was
still current immediately before the international interest was constituted under Artotléhe
Conventiort2t No additional registration is required when the international interest comes into
being as a result of the stated evlaving occurred. Furthermore, Artidlé of the Protocol
specifically extends the provisions relating to prospective international interests to cover
prospective sale’g?

Practice Note Several major aircraft manufacturers refuse to consent to prospecggistrations in connection with
the sale of new aircraft. These manufacturers will only consent to the registration of a sale after they have receivid the sa
proceeds for the related aircraft. In addition, if the applicable connecting factor irecegh an interest in an airframe is
GKS NBadzZ G 2F GKS IyGAOALI GSR NBIAAGNI GA2y 2F &dzStkt | A NJF NI Y
the International Registry may be limited if a registration requires an authorisatide tom an authorised entry point

(and such code may not be available until a registration mark is assigned to such aitfame).

It is important to note that a person searching the International Registry will not be able to
differentiate between an inteti@nal interest and a prospective international interest as the priority
search certificate will merely evidence that the creditor and the debtor have registered an
international interest in the aircraft obje®t. Though for statistical purposes the regist is
required to state whether what is being registered is an international interest or a prospective
international interest this is not a requirement of the regulations themselves, nor does the choice
have a legal effect, so that an erroneous statewiémtot vitiate the registratiof?s In either case,

121 Article 19(4) of the Convention.

122 prticle 111 of the Protocol. The efficacy of a registration of a prospective international interest or sale may nonetheless be impacted by applicable national
law. For airframes registered in the United States, for example, the transaction contemplated by the prospective international interest or sale must be
consummated (and final documentation must be filed with the U.S. Federal Aviation Administration) within 60 days of filing the notice of such interest in
order for the prospective international interest or sale to remain valid. 49 U.S.C. § 44,107(e)(2)(B). This requirement puts a limitation on the availability
of prospective registrations in the context of U.S.-registered aircraft as in the event that the actual documents are not filed with the FAA by the end of the
60-day period, the prospective registration would cease to be valid. This requirement is at odds with the terms and spirit of the Convention and creates
a potential conflict between the Convention (which presumably would find the interest valid and effective) and national law (which might call into question
the validity of such interest).

123 5ee section V.A. herein.
124 Article 22(3) of the Convention.

125 Article 22(3) of the Convention.
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the applicable searching party has received notice that it may not have the desired priority and must
therefore make further inquiries.

K. Assignments and Novations
() ASSIGNMENTS.

Assignments relating to ietnational interests are registrable under the Cape Town
Conventiort?s however, such registrations of such assignments are confined to contractual
assignments and not assignments by operation of law, such as assignments resulting from a statutory
merger’? The Cape Town Convention defines fassi gnme

~

fa contract which, whether by way of secur.i
associated rights with or withou®® a transfer

The general rule under ti@ape Town Convention is that an assignment (which includes
transfers, charges and pledges) of associated rights also transfers to the assignee the related
international interest and all other interests and priorities of the assignor tkeféia.Cape Tan
Convention defines fAassociated righto to mean
obligations by a debtor under an agreement that is secured by or associated with the aircraft object.

For example, the right to repayment of a loan oralsninder a lease as well as rights to other forms
of performance, such as insurance, maintenance, return conditions or other operational requirements
relating to the applicable aircraft object, all constitute associated rights.

Practice Note An outrightand absolute assignment or transfer by a lessee of its rights under a lease is not an
assignment of associated rights within the Cape Town Convention, nor is such assignment registrable as such. Instead, if a
lessee were to absolutely assign or transferights as lessee to a third party (such as pursuant to an AOSA) such assignment

would give rise to the creation of a new international interest between the lessor and the assignee (as the new lessee) (as

126 prticle 16(1)(b) of the Convention. This is true even if the international interest itself is not registered, however, such an assignee may risk subordination
(including in the event where a holder of a subsequent international interest registers such interest and thereby obtains priority over the unregistered
interest). See GOODE at paras. 2.239 and 4.262 (Unidroit 2019).

127 Goope at para. 2.243 (Unidroit 2019). Forms of transfer by operation of law other than subrogation, for example, transfers resulting from a statutory
merger of a creditor and another corporation into a new entity to which the applicable international interest passes under applicable law, are outside both
the registration provisions governing assignment and the priority rule in Article 3.5 governing the priority of competing assignments because the definition
of fassi gnmelblisdimitedto cbmtractual hssignments. GOODE at para. 2.230 (Unidroit 2019). Transfers resulting from a merger where the
existing debtor is not the surviving entity would not be treated as an assignment. Rather, in that case the International Registry would treat the merger
as a fichange of named and the Registry woul dfledttheddebtoaunderitprew riame Sem®eatiors5.16 f updat i n
of the Cape Town Regulations.

128 prticle 1(b) of the Convention.
129 Article 31(1) of the Convention.

130 Article 1(c) of the Convention. Note that only a creditor can hold and assign associated rights. GOODE at para. 4.225 (Unidroit 2019).

28



opposed to an assignment of the associated rigleisting to the existing international interest) and new registrations

should be effected with the international registry in order to establish pridaty.

It should be noted that the def iassigtmemdsrof of fieg
associated rights, as opposed to international intefe§ike Cape Town Convention, following
the position of most major legal systems, adopts an approach which is consistent with the view that
a security interest is an accessory to thegabon secured As such, an assignment of associated
rights made in conformity with the formalities set out below also transfers to the assignee the related
international interest and all of the other interests and priorities of the assignor under the Cape Town
Conventia, unless the parties otherwise agfe&Vhile it is open to the parties to agree to assign
the associated rights without transferring the related international interest, a purported assignment
of an international interest under a security agreement witheunclusion of some or all of the
associated rights is not valid under the Cape Town Convertion.

Practice Note In the case of a full and absolute assignment, it is advisable to include in the assignment agreement a

statement that all associated righare being assigned to the assignee.

AAssociated Rightsd can include rights to p
another contract, provided that (ag debtor has undertaken in the agreement (e.g., security
agreement, leasing agreementithe reservation agreement) to perform (or procure performance)
under such other contract, and ({8 rights to such performance are secured by or associated with
the object to which such agreement relates (such as when a security agreement selota@sende
owing under another contraé¢t).But rights to performance under other contracts are not associated
rights in relation to the applicable agreement merely because they are secured by or associated with
the object to which the agreement relateRat her |, Aassociated rights
obligations of the debtor itself under the agreement to the extent that the debtor specifically

Blrhis type of assignment is in contrast to a security a stablgmemationalintefest] esseeds r
See Section II.F herein for a discussion of the use of thecollat er al assignment of a |l esseeds rights under a | ea
order to allow the holder of a pre-existing right or interest to have the benefits of certain protections available under the Convention.

132 5ee Goobe at para. 2.245 (Unidroit 2019). A purported assignment of an international interest, without any related associated rights, would therefore be
of limited, if any, value, and if the assigned international interest relates to a security agreement, such assignment is invalid from the outset. Article 32(2)
of the Convention.

133 Goope at para. 2.245 (Unidroit 2019).

134 Article 31(1) of the Convention. Nothing precludes the parties to an agreement which constitutes an international interest from allowing an assignment
of the associated rights without a transfer of the applicable international interest. For example, an assignment of future rights to the payment of
installments under a retention of title agreement may be made without a transfer of the aircraft object to which the agreement relates. GOODE at
para. 4.231 (Unidroit 2019). However, the Cape Town Convention does not apply to an assignment of associated rights that is divorced from the related
international interest. Article 32(3) of the Convention. It is important to recognize, however, that a registered assignee of associated rights coupled with
an international interest has priority over an assignee of associated rights in isolation from the international interest. Article 35 of the Convention.

135 Article 32(2) of the Convention. Such an assignment is not valid because the function of a security agreement is to secure payment or performance of
certain obligations, and if the international interest is held by a chargee to whom none of the secured rights have been assigned, then such security
interest is not securing anything. GOoDE at para. 4.249 (Unidroit 2019).

136 GoopE at para. 4.12 (Unidroit 2019).

137 Goope at para. 4.228 (Unidroit 2019).
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undertakes performance (or agrees to procure the performance) of those obligations in such
agreementss

PracticeNote: When dealing with obligations contained in a separate or unrelated contract (such as when a loan
agreement is entered into but the security interest in an aircraft object is granted in a separate security agreement in orde
to secure such loan obligans), it is important to include in the applicable agreement constituting an international interest
a specific undertaking from the debtor to perform such obligations as well as a statement in such separate or unrelated
contract that the obligations coained therein are secured by or associated with the applicable aircraft object. Failure to
do so does not invalidate the arrangement as between the debtor and the original creditor, but could impact the
effectiveness of any assignment of such obligatiarchghat they would not be considered associated rights and therefore,
g2dz R y20 06S O20SNBR dzy RSNJ GKS [/ ILIS ¢2¢6y [ 2y@SylAzy o0& @)

interest) 139

In addition, a partial assignment of associatedtsigh permitted under the Cape Town
Convention (e.g., an assignor and assignee may agree to an assignment of some future installments
or rentals rather than all future installments or renté$).situations involving partial assignments,
the Cape Town @nvention leaves it to the parties to agree on their respective rights concerning the
related international interest, provided that, in the absence of a specific agreement, applicable law
would govern the respective rights of the assignor and the assigrespect of such international
interest¥t  For example, the assignor and the assignee could decide who would be entitled to
exercise rights and remedies in respect of the applicable international interest against the debtor.
However , t hetigdregbredafany suchcagreesmenibetween the assignor and assignee
adversely affects the debtor (such debtords cc
advance}#

Example 1 Pursuant to a loan agreement, Creditor advances funds to Detntoiné purchase of an aircraft engine,
FYR 5800G2NJ Ay | aSLINIFIGS aSOdzNAGe F3INBSYSyd aANrydGa / NBRAG?
under the loan agreement (and such security agreement has a specific undertaking by gtoform its obligations
under the loan agreement). Creditor thereafter assigns its rights under the loan agreement (which are associated rights) to
Assignee by way of an outright assignment. The effect of the assignment is to transfer to Assigndy tiet associated
rights but also, in the absence of an agreement to the contrary, the international interest in favour of Creditor. Inssjch ca

Assignee would be entitled to be the registered assignee of the international interest, enjoying the santg ps that

138 GoopE at para. 2.242 (Unidroit 2019).

139 5ee Article 31 of the Convention. The provisions of the Cape Town Convention dealing with the assignment of associated rights (and in particular, the
rules dealing with competing assignees) are quite complex and detailed and are well beyond the scope and general nature of this Guide.

140 Article 31(2) of the Convention; GOODE at para. 4.235 (Unidroit 2019).
141 see Goobe at para. 4.235 (Unidroit 2019).

142 Article 31(2) of the Convention.
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previously enjoyed by Creditor, and Assignee and Creditor should register an assignment of such interests on the

LYGSNYyFdA2yf wSIA&GNE (2 LINRPGSOG !'aaidys$S0a LINKR2NRGE GKSN

Example 2 Same facts as Example 1, except that the securitiiBtét i & SOdzNB&a y2i 2yfeé 580602 NI
loan agreement but also all other contracts between Debtor and Creditor. Debtor also undertakes in the security agreement
to not only perform its obligations under the loan agreement but also under ethar contracts. If Creditor subsequently
Y184 F FdzZNIKSNI €2y (G2 5S00d2N) dzyRSNJ I ySg 2Ly |3aNBSYSy
under the second loan agreement, so that if Creditor assigns all or any portion of eithexdusement to Assignee, such
assignment would constitute a partial assignment of the associated rights such that Ati{2)eof the Convention applies
and it is for Creditor and Assignee to agree their respective rights concerning the applicable intexhetierest (failing

that, the determination of the respective rights of Creditor and Assignee is determined by applicable national law).

Example 3 Head Lessor leases an airframe to Lessee pursuant to a Head Lease and registers an internatiohal interes
in respect of the Head Lease. Lessee subleases the airframe to Sublessee pursuant to a Sublease and registers an
international interest in respect of the Sublease. Lessee then collaterally assigns its interest in the Sublease and all
associated righttherein to head Lessor. Head Lessor then further collaterally assigns its interest in the Head Lease and the
security assignment of the Sublease and all associated rights therein to its Lender. Head Lessor and Lessee should register
the assignment of thénternational interest under the Sublease to Head Lessor, and then Head Lessor and Lender should
register an assignment of that Lessee assignment of the international interest (in respect of the sublease) to Lender (along

with an assignment of the Headds®).

Practice Note It is inappropriate to deal with an assignment of an international interest simply by amending the
original registration so as to replace the name of the assignor with that of the assignee. This is misleading and cenceals th

fact thatan assignment has been made.

The priority rules governing competing assignments of associated rights generally follow the
Afirst in timeod rule which provides that an as
priority over any subsequenthggistered assignment and over an unregistered assigfriEms
priority rule is, however, qualified in two significant ways. In general terms, the rules provide that
an assignee of associated rights (and, thus, the related international interesfisquriptity (as
provided in the Cape Town Convention) over another assignee of such associated rights (i)
contract under which the associated rights arise states that they are secured by or associated with
the aircraft object; and (itptheextent hat t he associated righs are
For purposes of the Convention, associated rights are related to an aircraft object where they
represent payment of the price of the aircraft object, the advance of a loan for the poirthaise
aircraft object or the rental of an aircraft object under the title reservation agreement, security

143 Article 3 5 (1) of the Convention. Si nce t Iy of the Eanventioniisolimitedbtd cortractual iasgignments,titds then Ar ti cl e
applicable law, and not Article 29 of the Convention, which determines the priority between a contractual assignee and an assignee by operation of law.

144 Article 36(1) of the Convention.
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agreement or lease agreement, as applicable (together with other related obligations arising under
the applicable title reservation agreement, sgcagreement or lease such as default interest, break
funding amounts, sums payable under indemnities and the4ike)a situation where associated

rights do not comply with the foregoing, the priority of competing assignments is determined by
applicalbe national law and not the Cape Town Convention.

Example 1 Creditor advances money to Debtor for the purchase of an engine and takes a security interest in the
engine under a security agreement to secure repayment of the advance and all other obbgaitDebtor to Creditor under
any agreement or other contract entered into between them (and Debtor agrees in the applicable security agreement to
perform its obligations under all such other contracts). The applicable loan agreement specificallytmatites obligations
of the Debtor under the loan agreement are secured by a lien on the engine. Creditor registers its interest under the securit
agreement as an international interest and subsequently assigns its rights under the loan agreemengrtegttthe
international interest, by way of security first to Assignee 1 and second to Assignee 2. The priority of the competing
assignments to Assignee 1 and Assignee 2 is determined by the order of registration since both conditions 86@&iicle

are fulfilled.

Example 2 Same facts as in Example 1 except in lieu of serving as an advance to allow the Debtor to purchase the
SyaaySz GKS ft21y A& F2N)I 5S5002NN&E 3ISYSNIf O2NLIR2NI S LlzNLI2 a
betweenAssignee 1 and Assignee 2 (regardless of the order of any registration on the International Registry) because the
FRGFYyOS Aa F2NJ ASYSNIf Llz2N1}2&aSa FyR Aa y2i aNBfl{GSRe G2 |y

governed by aplicable law.

The Cape Town Convention removes otherwise applicable conflict of laws issues in connection
with any assignment of associated rights, including the creation of a security interest in associated
rights. In this regard it is analogous to renmayihelex situsissues for international interests and
contracts of sale. The formal requirements for the constitution of an assignment of associated rights
that also transfers the related international interest are similar to the requirements faattbe cre
of an international interest, namely, the assignment mudie(ib) writing, (2)enable the associated
rights to be identified under the contract from which they arise, and {{3 case of an assignment
by way of security, enable the obligatisecured by the assignment to be determined (but without
the need to state a sum or maximum sum sectfetihe Protocol adds a requirement that the
debtor must have consented in writing to such assignment (although such consent may be given in

145 Article 36(2) of the Convention. For a complete list of such associated rights, see Article 36(2) of the Convention. The purpose of this restriction is to
avoid giving the assignee a priority to rights to payment which, though secured on an aircraft object, are unrelated to its acquisition or rental or the
purchase of another object, as, for example, an advance on the security of the equipment already acquired by the chargorwithi t s own or a third p.
funds. GOODE at para. 4.266 (Unidroit 2019).

146 Article 36(3) of the Convention.

147Article32(l) of the Convention. These requirements track the fod mailghtegqi mestenb s
identified instead of the fai rGooozébtparaod2p7edntdoit281®)i ch i s already identified.
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advance and need not identify the assigméd).any event, the debtor must be given notice of the
assignment in wrihg by or with authority of the assignor and the notice must specifically identify
the applicable associated rightsThere is no requirement that the assignor of any associated rights
be situated in a Contracting State (the assignment is required egibeered to establish priority

even though a separate international interest involving the assignor (acting as a debtor) would not
otherwise be valid under the Cape Town Convention). In addition, an assignee of associated rights
relating to an internatial interest may (and should) register the assignment with the International
Registry irrespective of whether or not the subject international interest has itself been registered
(in order to secure priority in respect of such assignment).

Example 1 Owrer is the owner and lessor of an aircraft object leased to Lessee. Owner and Lessee register the
international interest in respect of the lease. Thereafter, Owner assigns its rights under the lease to Assignee by way of an
outright assignment. The effectf dhe assignment is to transfer to Assignee not only the associated rights (e.g., the
performance by the Lessee of its obligations under the lease) but also, in the absence of an agreement to the contrary, the
international interest previously vestedin@w8 NX» Ly 2NRSNJ (G2 LINRGSOG !'aaradysSSQa Ay
transferees of Owner, Owner and Assignee should register an assignment of such international interest with the

International Registry.

Example 2 Assuming the same facts as Example 1 above, except assume the original international interest in the
lease was not registered by Owner and Lessee. In this scenario, Assignee is entitled to have the assignment registered,
regardless of the fact that thassigned international interest has not been registered. An assignee of an unregistered
international interest which registers its assignment has priority (with respect to the unregistered international interest)

over any subsequent assignee of such ingional interest from Ownet>!

Practice Note Care should always be taken to be sure the record at the International Registry is updated to reflect
any assignment of an international interest (even if the underlying documentation may arguably suggestisshefFor
example, in a situation where a lease of an aircraft is extended, the Convention provides that a new international interest
is created in respect of the extension period. As such, the lessee, as debtor, and the lessor, as secured partyedvtuld ne
register such interest in order to establish priority in respect of the lease agreement (for the extension period). If the
applicable lessor had financed the aircraft, and originally executed a security agreement conveying, as collaterabdiecurity,

of its rights in the original lease agreement including any extension thereof, the lessor, as assignor, and the lender, as

148 Article XV of the Protocol . The debtordés consent is required onl yuchfitdasrnotbhe pur pos
prerequisite to the effectiveness of the assignment as between the assignor and assignee. GOODE at para. 5.79 (Unidroit 2019).

149 Article 33(1) of the Convention.
150 section 5.6 of the Cape Town Regulations and GOODE at para. 2.239 (Unidroit 2019).

151 \When registering an assignment of an international interest, the International Registry will request the file number of such international interest. If such

international interest has not previously been regi st er ¢hddropidéwe boxéntiled party ef f
AFil e Number 0. Th e ralRadistryavil allowt the @arty asdigring suzh irtecest to manually provide a description of the interest being so
assigned. Section5. 7 of the Cape Town Regul ations allows for a fAblockod aekhygnment pu

registrations on the International Registry in which an assignor is a named party may be assigned to a designated assignee (with consent given by such
assignee) which should ease the administrative burden associated with assignments on the International Registry.
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assignee, would register an assignment of the international interest in respect of the original lease agreement at the outset

ofthS GSNX¥ Ay 2NRSNJ G2 LINRPGSOG GKS tfSYyRSNRaE AYydiSNBalod b2igAl
both the original lease term and the extended lease term, since the Convention would treat the two terms under the lease
agreement as gearate interests, an assignment of the lease registration made in respect of the extension term would
AAYATINI & ySSR G2 0SS YIRS |G GKS LYGSNylrdazylrt wS3IAadNR A
period).

(1) ASSIGNMENTS VS. NOQAIS.

Contracts (and particularly leases) are often transferred between creditors and the legal basis
by which the transfer is effected will usually depend on the applicable law of the underlying
contract. Transfers are often effected either by a novatidoy an assignment and assumption
agreement. Different legal systems have different rules as to how a novation (or an assignment and
assumption agreement) should be constituted and as to the effects of such a contract. For purposes
of the Cape Town @nvention, however, whether a transaction is an assignment or a novation is to
be determined from its nature as a matter of interpretation of the Convention and without reference
to applicable laws2 The impact of the differing treatment can be substhasiaif a transaction is
treated as a novation, it would require the debtor and the assignee to register a new interest at the
International Registry (since the existing interest would no longer be effective) whereas if the
transaction is in the nature ah assignment and assumption of the existing interest, then an
assignment would need to be registered and the existing interest would remain effective.

Practice Note The Official Commentary provides significant guidance to assist practitioners in nmayidp maze of
assignments vs. novations:
G! aaA3ayyYSyiaéd a RSTAYSR Ay ! NIAOES mMooov 2F GKS /2y@Sy(
2y GKS FaaArdySSeo ¢KS SaasSyO0S 2F lFaaArdyvySyid Aa (GKdza GKS
agreement between all three parties debtor, creditor and assignee which replaces the original
agreement is not an assignment but a novation. It is also clear that a transaction in which the creditor
simply transfers its associated rights and the rethtinternational interest without reference to its
obligations is an assignment. But there are also hybrid transactions in which the creditor assigns its rights
under the agreement and also, with the consent of the debtor, transfers its obligations, venatypart.
Such a transaction is an assignment for purposes of the Convention, whether or not the elements of the
0N yalrOiiazya NBfFdAy3d (G2 GKS ONBRAG2NNa 20fA3FdA2ya NBa
under national law. Thisise dza S G KS / 2y @Sy iA2yQa RSTAYAGAZ2Y 2F al aail

law, and if an agreement has the effect of transferring associated rights from the creditor to another

152 This is necessary to preserve the unity of the Cape Town Convention because a new agreement for an international interest (which would be the

effect of a novation) is separately registrable, so that specific requirement for registration would affect third parties and therefore could not be left to
depend on the law governing or characterising the assignment, particularly when national laws differ so much on the point. GOobDE at para. 2.53 (Unidroit
2019).
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person it will be an assignment for purposes of the Convention no matterthewansaction as a whole

is characterised under national lat#3

The key difference is whether the existing rights of the creditor are transferred (which would
constitute an assignment) or whether they are cancelled and replaced by new rights, albeit on
substantially similar terms, in favour of the transferee (which would constitute a novation). It is
instructive to compare the two template transfer documents prepared by th&* AWG

The firstis an English law Aircraft Lease Novation and Amendment Agreeniiis provides
(amongst other things) at <c¢clause 2 that nAthe |
Lessor's obligations, duties and Iliabilities
Lessor agrees to assume the rights, otiiga, duties and liabilities of the "Lessor" under the Lease
arising from and including the Effective Time and to perform the obligations of the "Lessor" under
the Leaseé. 0 There is no transfer of raheri sti ng
the AExisting Lessoro is released from its ot
identical obligations. This therefore is properly characterised as a novation under the Cape Town
Convention and creates a new registrable internatioteakst.

The second is a New York law Aircraft Lease Assignment, Assumption and Amendment
Agreement . The operative clause (clause 2) he
Lessor assigns to the New Lessor, and the New Lessor agreesrte aise rights, obligations,
duties and liabilities of the "Lessor" under the Lease arising from and including the Effective
Ti meéeo. Here there is a transfer of exi stin
characterised as an assignment unlderCape Town Convention and should be registered as an
assignment of the existing international interest.

The key issue is the contractual effect of the transfer docummottits title or its governing
law. It is quite possible for assignments to beegoned by English law and for novations to be
governed by New York law. It is, however, clear that the two template documents referred to above
operate, respectively, as a novation agreement and as an assignment for the purposes of the Cape
Town Convention

Note that it is common in transfer documents (whether novations or assignments) for certain
ancillary rights and obligations (for example in respect ofegxisting rights or continuing
indemnities) to remain in force between the original lessor amtetsee. Whilst such provisions
might affect the characterisation of the transfer agreement under the relevant applicable law, they
are irrelevant in the context of the Cape Town Convention. The key question for these purposes is
how the central rightsral obligationd to lease and take on lease the aircraft olijece treated.

153 GoobE at para. 2.54 (Unidroit 2019).

154 5ee http://www.awg.aero/project/gats/.
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Example 1 Owner leases an engine to Lessee under a lease agreement. The lease is properly registered in the
International Registry as an international interest. Subsequeiyner transfers its interest as lessor to Transferee. By
virtue of the transfer, Owner assigns all of its rights, and is released of all obligations, in each case arising friantaed af
date of transfer (with Transferee accepting such rights and agget assume all obligations relating to the period from
and after the date of transfer). For purposes of the Convention this amounts to an assignment, and not a new (nhovated)
agreement, and this is regardless of any different characterisation that megien under applicable national law. This is
so whether or not the Owner and the Lessee separately agree that certain of thexjsteng contractual rights and
obligations existing between them (for example in respect of continuing indemnities) shauitinwe in force

notwithstanding the transfer.

Example 2Same facts as Example 1 except the transfer document is aplargeagreement amongst Owner, Lessee
and Transferee whereby Owner and the Lessee release each other from their mutual rights gaticstdiunder the
existing lease agreement (with no assignment of associated rights) and the Transferee and the Lessee agree to be bound by
substantially similar rights and obligations under a new lease agreement coming into effect by virtue of theoexafcilte
transfer agreement. For purposes of the Cape Town Convention, this does not constitute an assignment, but rather the
entry into a new lease agreement (which effectively discharges the existing international interest and requires the Lessee
and the Transferee to register a new international interest with the International Registry in respect of the new lease
agreement). This is so whether or not the Owner and the Lessee separately agree that certain ofekistprg contractual
rights and obljations existing between them (for example in respect of continuing indemnities) should continue in force

notwithstanding the transfer.

L. Choice of Law and Jurisdiction
(1) CHOICB®FLAW.

Oneof the purposes of the Convention is to provide uniform nwl@sh make it unnecessary
to resortto otherwise applicable law omatterswithin the scopeof thoserules, such as the
creation, registrationenforcementand priority of internationalinterestsand the assignmenbf
associatedights.All that is needed to constitute an international interest in an aircraft object is an
agreement which conforms to the simple requirements of Article 7 of the Convention and Article
VIl of the Aircraft Protocol. This is so whether or not the international interest has any counterpart
in national law or fulfils the requirements for the creation of an interest under national law. In this
sense the international interest is autonomous, beingedefiom the Convention itself. But
whether an agreement exists at all and the time when an agreement comes into existence are to be
determined by the applicable law, which will thus govern questions such as capacity to contract,
whether there was a meggiof the minds, the impact of illegality, and the likelFurther, astte
CapeTown Conventionis not a fully sel-containedcodification, questiongoncerningmatters

155 Goobe at para. 2.79 (Unidroit 2019).
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governedby the Conventionwhich are not expresslysettledin it areto be settledin conformity
with the generalprinciples on which the Conventionis baseé® or, in the absenceof such
principles,in conformity with the applicablelaw. As such,certainquestiononcerningmatters
within its scopenot setout in the Conventionitself (or otherwiseagreedto by the parties)have
to be resolved by domestic substantivelaw (i.e., the applicablelaw). In this context,the
Aappl |l &wedahdbedomesticrulesof thelaw applicableby virtue of the rules of private
internationallaw of the forum statets” The Conventionthus doesnot itself containa uniform
conflict of laws rule but ratherdesignateshe applicablelaw by makingreferenceo the private
internationakules of theforum state.

Theapplicabldaw s referredto in numerougplacesn theConventiorandtheProtocolaswell
asin the Official CommentaryAs ProfessoiGoodepointsoutin the Official Commentary:

A T ICenvention expresshgavest to theapplicabldaw to determine:

A whetheranagreementalling within Article 2(2) is to berecharacterisedndthetime
whenit is consideredanade;

A what remediesare available in addition to those provided by the Convention
(Article 12);

A what proceduremustbe followed in the exerciseof remediegArticle 14), subject,
however to the mandatorydeclaratiorunderArticle 54(2) asto whethertheleaveof
thecourtis requiredwherenot soprovided by the&Convention;

A acquisitionsof internationalinterestsby legal or contractualsubrogationgor the
purposeof registration (Article 16(1)(c));

A the continuancepponinstallationon an object, of rightsin anitem (otherthanan
object)createdprior toinstallation(Article 29(7)(a));

A thecreation afterremovalfrom anobject,of rightsin anitem (otherthananobject)
previouslyinstalledon theobject (Article 29(7)(b));

A theeffectivenesén thed e b tirsolv@rsyof aninternationainterestnot registered
in theInternational Registry (Article 30(2));

A thedefencesindrightsof setoff availableto adebtoragainsanassigneef associated
rights (Article 31(3),(4));

A the priority of competingassignment®f associatedights in casedfalling outside

156 See section I1.A. herein for a discussion on gap-filling provisions.

157 Article 5(3) of the Convention.
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Article 36(1) and2) (Article 36(3));

A the acquisitionof associatedights and the relatedinternationalinterestby legal
or contractualsubrogationunderthe applicablelaw (Article 38(1), and seeArticle
50(3));

A the range of nomonsensual rights or interests provided by its law which dnave
priority over a registered international interest (Article 39) or are to be registrable as
if they were international rights or interests; and

A the priorityof pre-existingrightsand interestgArticle 6 0 ( %) ) . 0
He goes on tgrovide,with respect tahe Protocol,that:

A L i thke €onventiortheAircraft Protocolcontainsvariousprovisionsreferringmatterso the
applicabldaw. Theseareasfollows:

A UnderArticle VIII, subjectto a declarationby a ContractingState the partiesarefree to
choosehelaw governing theirelations intese.

A UnderAtrticle XI, AlternativeA, paragrapts(b), unlessanduntil the creditoris giventhe
opportunityto takepossessionf anaircraft objectafterthe occurrenceof aninsolvency
relatedevent,it is entitledto applyfor anyotherformsof interimrelief availableunderthe
applicabldaw.

A Under Article XI, Alternative A, paragraphll, the provision in paragraphl0 that no
obligationsof the debtorunderthe agreemenmay be modified withoutthec r edi t or 6 s
consentdoesnot affectany authorityof theinsolvencyadministratounderthe applicable
law to terminatethe agreement.

A Article XI, Alternative B, providesin paragrapt2(b) that uponthe occurrenceof an
insolvencyrelatedeventthe insolvency administratoror the debtor, as applicable,
is to give the creditor the opportunity to take possessionin accordancewith the
applicablelaw.

A ParagraplB of Alternative B providesthat the applicablelaw may permit the court to
requirethetakingof anyadditionalstepor theprovision of anyadditionalguarantee.

A UnderArticle XVI(2), nothingin the Conventionor Protocolaffectsthe liability of the
creditorfor anybreacthof theagreementindertheapplicabldaw in sofar asthatagreement
relatesto anaircrafto b j e&°c t . 0

158 GOODE at para. 2.71 (Unidroit 2019).

159 Goobe at para. 3.24 (Unidroit 2019).
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In each of thesecases,the applicablelaw would needto be determinedby national
substantivdaw rulesin accordancevith the applicablechoiceof law provisionsandtherules
of theforum state.

TheProtocol further complements this approdaghintroducinga uniform conflictof laws
provision which allows the partiesto an agreemento choosethe substantivelaw to govern
their contractual arrangemenis.By virtue of Article VIII of the Protocol,which appliesonly
wherea ContractingStatehasmadea declarationunderArticle XXX(1) of the Protocol,the
partiesto anagreemenor arelatedguarantee€ontractor subordinatioragreemenbr contract of
sale are free to choosethe law to governtheir contractualrights and obligations,wholly or
in part,andunlessotherwiseagreedheir choiceis takento be areferenceo the domesticrules
of law of thedesignatedstate(i.e., excludingits conflict of laws rules).This choicemust be
respectedy the courtsof a ContractingState.In sucha ContractingStatethe choiceof law
by the partiesis not opento attackon groundsthat might otherwisehave beenavailable, for
examplethat the chosenlaw hasno connectionwith the partiesor the subjectmatterof the
transactionor that the transactionis a wholly domestic transactioninvolving no foreign
elementist The rationale behind the rule is to give the partiesto a transactionthe power to
choosethe law applicableto their contractualrights and obligationsto the extentthey are
connectedo a transactioncoveredby the Conventionts2

Practice Note The choice of a foreign law is effective to displace rules déthfriwhich are mandatory in the sense
of being incapable of exclusion by agreement of the parties ifekdoriapplies but are not considered so important as to
impose them on comtcts governed by a foreign law. Examples of mandatory rules which can be excluded by a choice of
law clause are rules governing the validity of a contract or the enforceability of penalty clauses and other restrictions on
amounts payable. However, Articlédll of the Protocol will not displace the overriding mandatory rules ofekdori that
is, rules which apply regardless of the otherwise applicable law (for example, export control limitations or economic
sanctions). But such rules do not in any Jiayit the freedom of the parties to choose the applicable law, they merely

preclude the selected law from being applied in a manner inconsistent with the overriding#3les.

(1IN JURISDICTION.

In light of the foregoing,the applicablejurisdiction which constitutesthe forum for any
proceedingnvolving the CapeTown Conventioncould havea sizableimpacton the outcome.
Article 42 of the Conventiongrantsthe partiesto a transactionunder the Conventionthe
possibility of choosingthe courtsof a ContractingStateasthe forum. Specifically,Article 42

160 Article VIl of the Protocol.
161 Goope at para. 3.25 (Unidroit 2019).
162 Therefore, any contract incorporated by reference into any of the foregoing contracts is covered by the rules on choice of law.

163 Goope at para. 3.26 (Unidroit 2019).
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providesthat:

i é t boartsof a ContractingStatechosenby the partiesto a transactionhave
jurisdictionin respectof any claim broughtunderthis Convention,whetheror not the
chosen forunhasa connectiorwith the partieorthet r ans &ct i on. 0

The selectedurisdiction is exclusivets It is, however,opento the partiesto agreethat the
jurisdiction selecteds to be non-exclusive.Whereexclusive,the provision precludescourts of
other ContractingStatesfrom acceptingor assertingjurisdiction. Article 42 is concernedwith
choiceof jurisdictionby partiegoafi t r a n s aecmwhichis otdefinedin theConventiorbut
shouldbe consideredascoveringnot only anagreementreatingor providingfor aninternational
interestoutanyothercontractfalling within thescopeof the Conventionjncludingasubordination
agreementan assignmenand a contractualsubrogatiori¢¢ The chosenforum neednot havea
connectionwith thecaseor thetransaction.

Practice Note The parties to a transaction should always seek to harmonise the jurisdictional provisions with the
applicable laws chosen by the parties to govern the transaction (for good order and predictztalpplication, they should
be a common Contracting State). By choosing a single Contracting State as the exclusive jurisdiction for the forum to hear
disputes (whose governing substantive laws will also apply) the parties can be better assuree tygbltbable law chosen

to interpret the agreements and govern rights and obligations are consistent and will be applied accordingly.

The provisionsof Article 42 are, however,subjectto Article 43. Article 43 itself is broken
into two parts.Thefirst providesthatthe courtsof a ContractingStatechoserby the partiesand
the courtsof the ContractingStateon theterritory of which the subjectaircraft objectis situated
havejurisdictionto grantrelief underArticle 13(1)(a),(b), (c) of the Conventior#” in respeciof
thataircraftobjecti¢® Further,jurisdictionto grantrelief underArticle 13(1)(d}¢° (and,wherethe
ContractingStatehasmadean opt-in declarationunderArticle XXX(2), Article 13(1)(e}”°) may
be exerciseceither (a) by the courtschoserby the parties;or (b) by the courtsof a Contracting

164 Article 42(1) of the Convention.

165 g,

166 GoopE at para. 4.296 (Unidroit 2019).

167 section 13(1)(a), (b) and (c) covers advance relief in the form of:
(a) preservation of the aircraft object and its value;
(b) possession, control or custody of the aircraft object; and

(c) immobilisation of the aircraft object.

168 Article 43(1) of the Convention.

169 gection 13(1)(d) of the Protocol covers advance relief in the form of a lease or, except where covered by sub-paragraphs 13(1)(a) to (c), management
of the aircraft object and the income therefrom.

170 section 13(1)(3) of the Protocol covers advance relief in the form of a sale and application of proceeds therefrom. Article X of the Protocol.
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Stateon the territory of which the debtoris situated, beingrelief which, by the termsof the

ordergrantingit, is enforceableonly in the territory of that ContractingStatetl’2 The jurisdiction

grantedby Article 43 is concurrenwith thejurisdictionof the courtschosernoy the parties.Thus,

theexclusivgurisdictionof the courtschoserby the partiesunderArticle 42 turnsinto concurrent
jurisdictionasfar asadvanceaelief underArticle 43 isconcerned.

The exclusivejurisdiction provided by Article 42 of the Conventionis further expanded
pursuanto Article XXI of the Protocolwhich providesthatfor the purposef Article 43 of the
Convention(i.e., to makeordersunderArticle 13 of the Convention(speedyjudicial relief)) a
courtof a ContractingStatealsohasjurisdictionwherethesubjectaircraftobjectis a helicopter,or
anairframe pertainingo an aircraft, fowhich thatstateis the stateof registry173

Thefinal Conventionprovisionwhich addressegurisdiction relatesto jurisdiction conferred
on the courtsof the Statein which the Registrarhasits centreof administration.Specifically,
Article 44 of the Conventionprovidesthat the courtsof the placein which the Registrarhasits
centreof administratiorshallhaveexclusiveurisdictionto awarddamage®r makeordersagainst
theRegistrar’ Article 44(2) and3) makespecificprovisionfor thefollowing awardsandorders
againsthe Registrar:

(@) awardsunderArticle 28for paymenbf compensatorgamagesor errors,omissionsand
systemmalfunction;

(b) ordersunderArticle 44(2) directingthe Registrarto dischargea registrationwherethe
dischargas oneto which a debtoris entitledunderArticle 25(1) or anintendingdebtor
or intendingassignoris entitled underArticle 25(2) and the creditor fails to take the
necessary action trasceased t@xist orcannot bdoundi? and

(c) ordersunderArticle 44(3)to amendor dischargearegistrationfollowing thefailure
of the registrantto comply with an order of a foreign court having jurisdiction
underthe Conventionor, in the caseof a nationalinterest,a court of competent
jurisdiction, directing the registrantto effect the amendmentbr dischargeof the
registrationte

171 The Convention does not explicitly define the place where the debtor is situated for purposes of Article 43 of the Protocol, however it would seem that
the formulation set forth in Article 4 of the Convention would be utilized in this instance.

172 article 43(2) of the Convention. See Section VI.E(IV) herein for further discussion on jurisdictions for advance court relief pending final determination.
173 Article XXI of the Protocol.

174 article 44 of the Convention.

175 see Section IV.G herein for additional discussion regarding the jurisdiction of the Irish courts to make orders directing discharge of an interest.

176 Goope at para. 4.310 (Unidroit 2019). There are, however, situations which might not specifically fall into Article 44 which nonetheless should be
actionable. For example, Article 44(2) requires an application by the debtor or intending debtor to procure discharge of a registration and does not extend
to an application by other interested parties, for example, an intending assignor who has invoked Article 25(2) of the Convention or a junior charge who
wishes to have a satisfied senior recorded charge discharged. As such, the Official Commentary suggests that Article 44(1) should be interpreted broadly
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It is important to note that only proceedings against the Registrar fall within Article 44. Where
there is a dispute between the parties to an agreement as to the validity of a registration, that dispute
is not a matter that the courts in the Registrarisgiction can adjudicate on unless (a) the parties
have agreed to confer jurisdiction on those courts under Article 42 or (b) the case falls within the
general jurisdiction of those courts, including within the EU, the rules contained in EU Regulation
1215/2012 of 12 December 2012 on jurisdiction and enforcement of judgments in civil and
commercial matters and the 1988 Lugano Convention on Jurisdiction and the Recognition and
Enforcement of Judgments in Civil and Commercial Matters. This is becausegisadtes not a
party of interest. Accordingly, it is necessary to further obtaim gersonanorder of a court of
competent jurisdiction to require a registration to be discharged which order may then be enforced
in proceedings against the Registraowever, the Irish High Court in a number of cases brought
before it, where nan personanorder has been made, has taken a broad interpretation of Article
44(1) to assume general jurisdiction to make orders against the Registrar. The Irish High Court in
those cases, has accepted that proceedings against a wrongful registrant fall within its general
jurisdiction based on leave to accept service on the registrant outside the jurisdiction under Order
11 of the Rules of the Supreme Court to make an dandpersonamdirecting the registrant to
procure discharge of the registration and, where this is not complied with, an order under Article
44(1) directing the Registrar to discharge the registration. Where the registrant has ceased to exist,
the first stage isidpensed with.

M. Procedural Rules of a Contracting State

The Cape Town Convention provides a uniform set of rules to create an international interest.
The Convention further provides a basic set of default remedies for charges, conditional sellers and
lesors under Articles 12 and 13, as well as specific remedies for a chargee under Articles 8 and 9
and for a conditional seller or lessor under Artitlle In principle, all the foregoing remedies which
do not refer to a court may be exercised by-pumiicial means or by recourse to the courts, as the
creditor chooses, subject, in the case of-juglicial remedies, to the election by the applicable
Contracting State of the declaration under Art®4€2) of the Convention to allow any remedy
which under the Qovention does not require application to the court to be exercised without leave
of the court. As will be discussed,Article 13 of the Convention provides another formsaf
generisConvention relief in the form of advance relief which allows the ased$tubject again to
the applicable Contracting State having made the requisite declaration, speedy relief pending final
determination by a court on the merits of a claim. In all these instances, Adtiicfehe Convention
specifically provides that anyuch remedy must be exercised in conformity with the procedure

such that the courts of the Regi st rmonamplicatienrofiasypeérson who imas abtaived andn pérgsorvam order,r e s i d u al
to direct the Registrar to amend or discharge an improper, incorrect or residual registration. GOODE at para. 4.312 (Unidroit 2019).

177 See section VI for a discussion on Convention and Protocol Remedies.
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prescribed by the law of the place where the remedy is to be exereidedordingly, the exercise
by a creditor of these rights and remedies bestowed by the Convention will be subject to the
procedural law, but not substantive law, of the place of exereise.

This is an important distinction, consistent with the primacy of the Convention over national
substantive law as regards matters within its scope relating to the creation, enforcerfestiop
and priority of interests in aircraft objects. Accordingly, Article 14 and local procedural law cannot
be relied upon by courts or government agencies to impose onerous or inconsistent requirements
that are inconsistent with the practical avallgbof Convention remedies. For example, if a
Contracting State has made the relevant declaration under Adi@g to allow exercise of
remedies without leave of court, the creditor cannot be required to institute proceedings to enforce
a remedy (whikb the Convention does not mandate as requiring court action) even if a particular
jurisdiction lacks sufficient procedural rules to accommodatejudiaial relief as permitted by the
Cape Town Convention. Other procedural laws that conflict with theeexistand availability of
nortjudicial remedies are also problematic, such as the imposition of undue administrative delays
for access to airport facilities, ferry flight permits or air traffic control permissions, all of which
render the effectivenessf declared remedies moot.

Similarly, with respect to the special judicial remedies for advance relief under Article 13, it
would not be appropriate for a court to impose procedural rules in a way the precludes the creditor
from obtaining the speedy refi at the very core of the substantive rights created under the
Convention (assuming their application has not been excluded under an Article 55 declaration).
Notably, the Cape Town Covention does not provide courts with any discretion to refuse an Article
13 order or to suspend the effectiveness of an order for a period to allow the default to be cured. In
short, Article 14 does not allow courts to override Article 13 remedies on the basis of local
procedures, such as those relating to preliminary injomstor other local interim relief, including
the imposition of standards of proof or legal defenses inconsistent with the Convention.

Finally, local procedural rules which impact the validity of a document need not be adhered to
since the Convention itsgdfovides the specific requirements for validity of an instrument. As such,
specific local law requirements which address the validity of a document, as opposed to a procedural
requirement, such as registering an official translation of the underlyingnagng, the ratification
of the authenticity of signatures before a public notary and the certification of the capacity of the
parties involved which are often found in civil law jurisdictions, should not impact the validity of a
properly created internat@l interest.

178 Article 14 of the Convention.
179 Id.
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N. Declarations

The Cape Town Convention is not a Aone si ze
the Protocol provide a Contracting State the opportunity to declare whether or not it will apply
certain Articles of the Convention and the Protocol. Therefore,@antracting State has a choice
then to adopt the Convention and the Protocol in whatever manner it deems best. However, to date,
the declarations selected by each of the Contracting States have, for the most part, been relatively
consistentso

Practice Noé: A thorough analysis of the declarations made by a Contracting State is required to obtain an
understanding of the rights of the parties to a transaction in that Contracting State. As a Contracting State has tbe right t
modify its declarations at anyntie (with prospective application), it is advisable to obtain an updated Contracting State

certificate in connection with each new transaction.

Declarations under the Cape Town Convention fall into five categoriesnaf@atory
declarations, (bdptin dedarations, (cpptout declarations, (djeclarations relating to a
Contracting St at eo s otleendeclachtome st i ¢ | aws and (e)

Mandatory declarations must be made at the time a Contracting State (or Regional Economic
Integration Organisation) ratés the Cape Town Convention. The mandatory declarations are:
Convention Articles4(2) [Availability of extrajudicial remedies] and Protocol ArtickeXX(2)

[ Rel i ef pending final determinati on] (in the
Article 48(2) [Regional Economic Integration Organisations] and Protocol AXXMII(2)

[Regional Economic Integration Organisations] (in the case of a Regional Economic Integration
Organisation).

Optin declarations are declarations which must be made by aactng State in order for a
particular Articleof the Cape Town Convention to apply to that Contracting State. Thia opt
declarations are: Convention Artidd®(1) [Preexisting rights or interests], Protocol Articles VIII
[Choice of law], X [Relief penidig final determination], XI [Remedies on insolvency], Xll
[Insolvency assistance] and XIII [Bregistration and export request authorisation].

Optout declarations are declarations which must be made by a Contracting State in order for
a particular Artick of the Cape Town Convention to not apply to that Contracting State. The opt
out declarations are: Convention Articles 8(1)(b) [Remedies], 9(1) [Vesting of object in
satisfaction], 13 [Relief pending final determination], 43 [Jurisdiction] and 50 [Interna
transactions] and Protocol Articles XXI [Modification of jurisdiction provisions] and XXIV(2)

180part of the reason behind the similarities in declarat.i o mUademstandireg orbBxpoit he v ar i ou
Credits for Civil Aircraft (1 September 2011)or A ASUO. The ASU requires five specific fiqualifying decl
not be made) by a Contracting State in order for transactions to be potentially eligible for discounted export credit agency financing. By virtue of this
designation, the qualifying declarations have become a btenschmark to deter mine

44



[Relationship with theConvention for the Unification of Certain Rules Relating to the
Precautionary Attachment of Aircréft

Declarations relatingto a Conttat ng St at eds own domestic | aws
aspects of local law will apply vi&vis the Cape Town Convention. These declarations are:
Convention Article89 [Rights having priority without registration], 40 [Registrable -non
consensual right®r interests] and 53 [Determination of courts] and Protocol Articles XIX
[Designated entry points].

Practice Note It is important to understand declarations made by a Contracting State relating to that Contracting
{GFGSQa ftFga &aAay eRinedneOda W&Har aindrtorisangugl ZightoSinterest can take priority over

a registered international interest.

The sole declarations that do not fit into any of the previously described categories is
Convention Articleés2 [Territorial units] ad the corresponding Protocol Article XXIX [Territorial
units].

The effect of the declaration system is that a Contracting Bizénake a declaration if:

(@) it wishes to adopt the opt provisions of Convention Articl@0 or under Protocol
Articles VIII, X, XI, XII or XIII;

(b) it wishes to use one of the eiit provisions to exclude a provision, wholly or partly,
i.e., under Convention Articles 8(1)(b) (as to leases), 9(1), 10, 13, 43 or 50 or under
Protocol Articles XXI or XXIV(2);

(c) it wishes to make a deckdion related to its own laws, i.e., under Convention Articles
39, 40 or 53;

(d) the declaration is mandatory, i.e., under Convention Articles 48(2) and 54(2) or under
Protocol Articles XXVII(2) and XXX(2) (where a declaration is made under Protocol
Article X(2));

(e) the Contracting State wishes to apply the Convention otherwise thidngdearitorial
units pursuant to Convention Artick® and Protocol Article XXIX; or

(f) it wishes to define the relevant court under Convention A&iglée

O. Amendments

The International Registry contains a feature that permits the registration of asnaenémo
a registered interest. The amendment function was established to provide users a way to correct
ministerial errors in registration particulars and should be used only for that purpose (i.e., to correct

181 Goope at para. 2.337 and (Unidroit 2019).
45



errors in details pertaining to the relevaranufacturer, model, serial number, part name or type of
registration).

If the amending document does not correct such errors, there is no need to make a registration
of the amendment. The document may, however, create, sell, assign, or subordirfat®ra rig
interest in an aircraft object which should be the subject of a new, independent registration (e.g., a
new international interest, assignment of international interest, subordination of international
interest, sale, etc.). If so, it should be reggistl as such, and not as an amendment.

The analysis should be clear and complete to ensure that the amending document does not
result in unaddressed or unintended consequences under the Cape Town Convention. If, for
example, an existing lease or securitfaagement is so fundamentally altered that a new property
right is created, then it is possible that a new international interest may have been created, in which
case it should be the subject of a new registration in the form of a newly registerediariarna
interest. Furthermore, an amendment to an existing agreement may create an international interest
which must be registered in order to protect
care should be taken to ensure that the pr@ggstrations in respect of the applicable interest have
been made or remain effective.

Examples of an amendment to an agreement creating or providing for an international interest
which, without necessarily affecting the existing registration, may gieetsis. new international
interest (which will not be protected by the initial registration but is required to be separately
registered) are the following:

(1) the agreement is amended to add or substitute a new item of equipment; to increase a
fractional interest in an aircraft object (e.g., from 5% to 10%) otherwise than by
assignment or subrogation; to bring in a new party as grantee or grantor of a security
interest, conditional sale or lease or to extend a security interest to an obligation not
previowsly secured or a new obligation, e.g., the provision of additional finance;

(2) a lease is extended or renewed. The extension or renewal of a lease creates a new
registrable interest in favour of the lessor, and this is so even if the lease itself gives th
lessee an option to extend or renew the lease, for the option may never be exercised and
unless and until it is exercised the lessor has no existing international interest as regards
the extension or renewal period. However, where the extension or tes@navided for

in the lease itself the lessor can register it as a prospective international interest from the
outset, with no need to reregister when the extension or renewal takes effect, and if the
lease provides for successive renewal periods, glesiregistration of a prospective
international interest will cover all renewals; and
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(3) The rent under a lease characterised by the applicable law as a security agreement is
increased by a subsequent agreertent.

The factor common to all the above amendments is that the original international interest is in some
way enlarged, replaced or supplemented by a new interest or a new type of interest, to the potential
detriment of intervening creditors whose interestslvélthereby eroded. So it is important to effect
registration of the new or varied international interest in order to preserve its priority. However, the
original registration remains effective to the extent that the international interest to whiakes rel

still subsists.

As noted above, not all amendments create or impact the related international interest in a way
that requires a new registration or registrations. For example, the following amendments do not
require new registrations because they akocneate new registrable interests:dfrjendments with
regard to the name change in notice information of a creditor or g&h@ramendments changing
the method of payment; and @nendments relating to the maintenance or insurance of an aircraft
object. The key, then, is to analyse the terms of the amendment document in order to assess whether
it creates new registrable interests and how it impacts the rights and interests created pursuant to the
underlying agreement under the Cape Town Converfimnexample, if an international interest is
in some way granted, enlarged, replaced or supplemented by a new interest or a new type of interest,
to the potential detriment of intervening creditors, then a new international interest should be
registered irorder to establish and maintain prioritySimilarly, if an existing international interest
is assigned, subordinated or subrogated by the amending document, the appropriate corresponding
registration (e.g., fNassionmoaemBbtofoni mnfeirmaeir o
should be made on the International Registry. Key to this analysis is the recognition that failure to
make the appropriate registrations with regard to the new interests created by a document, including
an amendmentould have significant negative consequences, including the failure to establish
priorities and rights emanating from the amendment document(s), regardless of their nomenclature.

182 GoopE at para. 2.58 (Unidroit 2019).

183 o change in name is not dealt with as an amendment but rather is effected under Section 5.16 of the Cape Town Regulations. This provision covers a
situation where an entity has changed its name or the applicable registered interest has become vested in a new entity either by merger or otherwise by
operation of law. This process should also be used to correct any errors in a name.

184 GoopE at para. 2.56 (Unidroit 2019). There are kinds of amendment which do not generate a new international interest because they do not change the
terms or because any additional obligations they impose are secured or provided for by the international interest under the terms of the original
agreement, for example, an amendment:

(1) to record that a creditor or debtor has changed its name;

(2) as to the amount, mode or time of payment under a security agreement or a related promissory note either without increasing the amount of
the obligations secured or where any increase is already secured by the terms of the original agreement;

(3) as to repair or insurance of the equipment;
(4) to provide for a further advance which is already secured by the agreement or adjust the interest rate on an existing secured advance.

GOODE at para. 2.58 (Unidroit 2019).
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In light of the above considerations, the registration of an amendment dnténnational
Registry is rare. In addition to the fact that better registration options are normally available, the
registration of an amendment is somewhat cumbersome and results in a more complex priority
search certificate. Finally, in most instascthe registration of an amendment to correct substantive
information (e.g., parties, description of equipment, type of registration) will result in a new date of
priority and will not relate back to the date of the registration of the original int&rest.

When presented with an amendment document, parties should take care to determine if a
registrable interest (e.g., an international interest) was created by such amendment provisions. If
an international interest is created in the amendment, the (stiekl register it as an international
interest and not as an amendment.

Example 1 Amendment which creates an international interesessor and Lessee entered into a lease agreement in

respect of an aircraft object. Lessee is situated in a Contiga&tate but the lease agreement was entered into prior to the
effective date of the Cape Town Convention in such Contracting State. Subsequent to the Cape Town Convention coming
into effect in such Contracting State, Lessor and Lessee amend the leasenagrde extend the term of the lease
agreement. Although at the time of the conclusion of the original lease agreement the Cape Town Convention did not apply,
by virtue of the lease extension, a new international interest has been created in respectedsesagreement (as it relates

to the extension period) and should be registered. This would be the case even if the lease itself gives Lessee the option to

extend or renew.

Practice Note If the lease agreement provides for successive renewal periodsgth prior editions of the Official
Commentary may have suggested that registration of a new international interest should be made in connection with each
renewal period; the Official Commentary confirms that successive renewal periods can be coversgddig prospective

international interest registered at the time of the original interest.

Example 2 Amendment which recharacterises an international interdséssor and Lessee entered into a lease

agreement in respect of an aircraft object. Lessesitisated in a Contracting State and an international interest is registered

with the International Registry covering such aircraft object naming Lessee as the debtor and Lessor as the creditor. Lessor
and Lessee thereafter amend the lease agreement twiple Lessee with a bargain purchase option which, pursuant to
applicable local law, recharacterises the agreement from a lease agreement to a security agreement. As discussed in
Sectiondl.C. andll.C. herein, one should use the autonomous definitiorteénCape Town Convention to characterise the

effect of the amendment. If the amendment constitutes a new interest under those definitions, then a new registration is

required186

Example 3 Amendment which adds collateral and changes granting claDgeer and Lender enter into a security

agreement in respect of an aircraft object. Owner is situated in a Contracting State and an international interest iedegiste

185 section 5.13(a) of the Cape Town Regulations.

186 para. 2.56(1) and (3) of the Official Commentary give examples which look to applicable law in determining whether the amendments considered there
constitute new interests, so some caution is warranted..
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with the International Registry covering such aircraft object and naming Owner as therdefutd_ender as the creditor.
Owner and Lender thereafter amend the security agreement to add additional aircraft objects to the collateral pool and to
expand the secured obligations in the granting claisseover new obligations. The addition of collakto the collateral

pool (to the extent constituting aircraft objects) creates new international interests in respect of such additional abllater
and each new international interest should be registered. In addition, the expansion of the securediaidigaay create

a new international interest in respect of the original aircraft object covered by the security agreement and so it would be

prudent to effect a new registratiotf”

Example 4 Amendment to Lease Agreement which increases rental obligdtiessee and Lessor enter into a lease

agreement in respect of an aircraft object. Lessee is situated in a Contracting State and an international interesrsdregist
with the International Registry covering such aircraft object and naming Lessee ashitog end Lessor as the creditor.
Lessee and Lessor thereafter amend the lease agreement to increase the monthly rental payments. Unlike a security
agreement (where the Convention requires that the security agreement must enable the secured obligatibes to
determined), there is no obligation under the Cape Town Convention for a lease agreement to recite the rental obligations
or specifically provide for how the rentals are to be determined and as such any amendment to the rents would not require

any further registration or have any impact on existing registrations.

Example 5 Amendment that increases a fractional interest in an aircraft object that is acquired by means other than

assignment or subrogatioBuyer and Seller enter into an agreement to pasda 15% interest in an aircraft object. Seller

is situated in a Contracting State and Buyer and Seller register the contract of sale in respect of the 15% interest in the
aircraft object with the International Registry. Later, Buyer and Seller amendgieement to increase the interest in the
aircraft object to 20%. This increase in the fractional interest in an aircraft object creates a new sale that shouklidredegi

(i.e., the parties should register the sale of 5% interest in and to the aixogtt from Seller to Buyer).

Example 6 Amendment that adds a new chargee under a security agreent@nner and Lender A enter into a

security agreement in respect of an aircraft object. Owner is situated in a Contracting State, and an internationalisnterest
registered with the International Registry covering such aircraft object. Later, Owner aderL&ramend the security
agreement to add Lender B as an additional grantee. The addition of a new grantee of a security interest creates a new

international interest (in favour of Lender B) that should be registered.

Practice Note There are obviously maerous permutations and combinations that one can consider in terms of what
would or may give rise to a new or altered international interest and as the Cape Town Convention has not, to date, been
tested on virtually any of these possibilities, the prudepproach adopted by many practitioners would be to register a
new interest (particularly because there is little harm in registering an interest when a registration is not required but

potential serious harm in not registering an interest that should hasen registered).

187 1o constitute an international interest, the secured obligations must be determinable in a security agreement; thus it is prudent to register a new
international interest when the secured obligations are specifically stated in the security agreement and are thereafter changed. GOobDE at para. 4.79
(Unidroit 2019). If, however, a security agreement states its secured obligations generally (i.e., it recites thatitsecuresfial | obl i gati ons owed by
creditor under all c o n ttheraadl sesured obligations can, fonpurpokes of thet €aper Tevéin)Convention, be determined and as
such the requirements of Article 7(1)(d) of the Convention have been satisfied. GOODE at para. 4.79 (Unidroit 2019).
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P. Subordinations

The Cape Town Convention recognises that holders of registered international interests may
contractually agree to alter the priority of their interests; the holder of a superior interest may
subordinate its interest to theterest of a holder of a subsequently registered interest or an
unregistered interest (whether feisting or subsequerif.In order for any such subordination to
be effective against third parties, the subordination must be regigterée. holder ofa registered
interest benefiting from the subordination of a superior interest would, by registering the
subordination, protect its priority and bind any subsequent assignee of the subordinated®nterest.

Example Lessor and Lessee entered into a lesmgp@ement in respect of an aircraft object. An international interest
is registered at the International Registry in respect of the lease. Thereafter, Lessor and Lender enter into a security
agreement in respect of such aircraft object and an internationm@rest in respect of the security agreement is likewise
NBIA&GGSNBRd 'a (KS NBIAAGNIGA2Yy 2F (KS tS8SI1asS AyiaSNBad LINB
NAIKGA NB adzoeSOiG (2 [SaaSSQACNRAKEK2 R IjIBAPRSNIZARSBEAA2Y F
international interest subordinated, the parties would need to register a subordination of the lease interest to the interest

of the security agreement.

A subordination of an interest may be registered eivire iinterest to be subordinated has not
itself been registered (although, typically, the failure to register an interest would itself result in
subordination thereby rendering a subordination arrangement unnecé&ssary).

Note, however, that while not exgssly stated in the Cape Town Convention, a debtor cannot
register an international interest to assert priority over its own creditor in a manner inconsistent with
the rights it has granted to its creditor regardless of whether there is a formal sulmordinat
agreement® For example, a conditional seller who registers its interest in an aircraft object and
then secures the financing of that aircraft object by granting a mortgage to a financier, cannot assert
priority of its interest over that of the financier regardleSsiloether the interest created by the
mortgage is itself registered.

Practice Note Some practitioners have sought to register purported subordinations, contained in deeds of priority,
which, in fact, confirm the priorities established by the Cape Towwv&aion in any event. Such confirmatory registrations

are not necessary and should be avoided.

188 Article 29(5) of the Convention.

189 Article 16(1)(e) of the Convention.
190 Article 29(5) of the Convention.

191 5ee Section I1.I herein.

192 Goope at para. 2.220 (Unidroit 2019).

193 Goope at para. 2.221 (Unidroit 2019).
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Q. National Interests Arising in Internal Transactions

A Contracting State can declare under Artie0€1) that the Cape Town Convention will not
apply to internhtransactions where the centre of the main interests of all of the parties to such
transaction is situated, and the relevant aircraft object is logatadhe same Contracting Stéte
at the time of the conclusion of the contractAs of 1 January 2ID only five Contracting States
had made such a declaration: China, Mexico, Panama, Turkey and Ukraine.

Even though these transactions can be excluded from the Cape Town Convention, including
most of the default provisions in Articl#, the priority rules of the Cape Town Convention, rather
than the laws of the Contracting State, still apply to them. Furthermore, even though the interest
registered under a national registration system itself cannot be registered for purposes of the Cape
Town Conventionnotice of the internal transaction can and should be registered. Registering notice
of the internal transaction gives it the same priority treatment as a registered internationalinhterest.
The exclusion of national i of teraadiessnhile rethiming the t h e
application of the Conventionds rul es®Ther pri
intention is to keep the relations between the contracting parties who are situated within the same
Article 50 Contracting6at e a matter of that Stateds nati or
third parties, where questions of perfection and priority may arise, the national interests are meant
to be subject to the rules established by the Convention.

Practice Notelf a Contracting State has made the applicable declaration under Article 50, an internal transaction (for
example, a lease from a lessor to lessee, both of whom have their respective centres of main interest in such Contracting
State) would be excluded frorhé Convention, other than with respect to its regime for perfecting and prioritising interests.
Thus, the lessor/creditor would not be entitled to avail itself of the remedies established by the Convgntitor example,
an IDERA issued by a lesseeearmal lease qualifying as an internal transaction would not have any effect under the Cape
Town Convention although it may still have some legal effect under national ldnder some readings of the Convention
such an exclusion may even extend to a reda@nsaction that would otherwise create eligible Convention interests, such
as a secured financing in which the lessor has granted a security interest in the aircraft and has made a security assignment
of the lease to a lender who is situated outsidetloé Contracting State. Practitioners are cautioned accordingly and

encouraged to assess the applicable national law remedies and the policies of the applicable registry with respect to the

194 Article 1V(2) of the Protocol specifies the location for purposes of an internal transaction: an airframe is located in the state of registry of the aircraft of
which it is a part; an aircraft engine is located in the state of registry of the aircraft on which it is installed or, if it is not installed on an aircraft, where it is
physically located; and a helicopter is located in its state of registry.

1951 a Contracting State which has territorial units in which different systems of law are applicable and has made a declaration under Article 52 of the
Convention which has the effect of excluding the application of the Cape Town Convention to one or more of those territorial units, a transaction will not
be an internal transaction unless the centre of the main interests of all the parties is situated and the aircraft object is located in the same territorial unit
and the territorial unit is one to which the Cape Town Convention applies.

196 Article 50 of the Convention; GOoDE at para. 2.304 (Unidroit 2019).
197 GoopE at para. 2.40(3) (Unidroit 2019).

198 Goope at para 2.306 (Unidoit 2019).
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registration of an IDERA in these circumstances. The Officiah@at@ry interprets the Convention as being applicable to
the international interests created by such a financing. Further, the Official Commentary notes that where a transaction
includes both national interests (in the example above, the lease) and atienal interests (in the example above, the
security interest in the airframe and the engines), the parties may structure their agreements to permit the grant of an

IDERA to the holder of the international interest (in the example above, the leter).

R. Quiet Possession and Use

Article 29(4)(b) of the Convention provides that a conditional buyer or lessee of an aircraft
object acquires its interest in such aircraft object free from any interest not registered prior to the
registration of the internationadterest held by its conditional seller or lessor, as applicebldis
rule is designed to protect the integrity of the registration system so while a conditional buyer or
lessee does not itself possess a registrable interest, it can rely on thati@gisfrits conditional
seller or lessor. ArticlXVI of the Protocol further elaborates on the rights of a debtor and
effectively establishes a quiet possession rule (which should be regarded as a supplemental priority
rule), which provides that, in trebsence of a default, a debtor is entitled to the quiet possession
and us#&: of the applicable aircraft object in accordance with the applicable agreement as against
its creditor and the holder of any interest from which the debtor takes free pursuant to
Article 29(4)202 The right to quiet possession and use is intended to protect a debtor not only from
physical seizure of an aircraft object but also disablement of such object, restriction of access to
such object and similar events. A creditor, howeveoniy liable for interference for which it is
directly or indirectly responsible.

Practice Note Article29(4) of the Convention and ArtickV1 of the Protocol apply only to conditional buyers or
lessees. As a result, in situations where an agreementojgeply characterised as a security agreement, the protections

afforded by these clausesould not be available.

Thus, while a conditional buyer or lessee does not itself possess a registrable interest, it can
rely on the registration of its conditionalesagreement or lease agreement, as applicable, in order
to protect its right of quiet possession and use as against third parties who may subsequently register
an interest. The basic principle of these clausdiat parties are not affected by any putgd
right, lien or other such interest which is not searchable at the time on the International Registry.

199 GoopE at para. 3.42 (Unidroit 2019). See also lllustration 56, GOODE at para. 4.334 (Unidroit 2019).
200 Argicle 29(4)(b) of the Convention.

201a1 thou gh the term fAquiet possession and us eedtainlyseasonalle tadcentlide thad this concepttiseakiCape T o wn
to figuiet enjoyment.o The Official Commentary provides thaet wihteh ctohnec ecpe b toofr 6
possession, use or enjoyment of the aircraft object.0 GoobE at para. 3.111 (Unidroit 2019).
202 article XVI of the Protocol.
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Example 1 Lessor and Lessee enter irgtdease in respect of an aircraft object. Lessee is situated in a Contracting
State and an international interest is registered with the International Registry covering such aircraft object naming Lessee
as the debtor and Lessor as the creditor. Theraaftessor enters into a batéveraging financing and grants a lien on the
aircraft object pursuant to a security agreement (along with an assignment of the lease) to Lender. Lessor and Lender
register an international interest in respect of the aircraffject naming Lessor as debtor and the Lender as the creditor.
Lessor also assigns the associated rights (and related international interest) in respect of the lease to Lender (and such
interests are registered with the International Registry). Assumingdeets not in default under the lease and Lessee has
not otherwise agreed to subordinate the interest in respect of the lease to that of the security agreement, then Lender
would, following a subsequent breach by Lessor of the #ewbraging financing, bentitled to exercise remedies against
[ Saa2N) a2 f2y3 a GKS SESNOA&S 2F adzOK NBYSRASAE R2Sa y2i F
Example 2 Same facts as Example 1 except that during the term of the lease, and prioat@ Ié&2 & RSTFI dzf (G dzy F
financing, the international interest in respect of the lease is discharged (but the lease itself has not be termindiésl). In
AyaidlyoOoSs [ SYRSNI g2dz R T 2ebetaging Aindriging] b anditeNdaxisedaiiBdieOdgaidtT (1 KS o6
Lessor and, since its interest in the aircraft object has priority to that of Lessee (due to the discharge), Lender would be
SyiArAdt SR (2 RA&AGdZND [ SaasSSQa ljdzAaSG LI12aaSaan eef withyddsedzd S 2 F
not to do so).
Practice Note As the registration of an international interest in respect of a conditional sale agreement or lease may
be discharged or subordinated solely by the holder of the right to discharge (i.e., the conditioeal seléssor, as
applicable, or, in certain cases, a creditor thereof), the derivative protection afforded the conditional buyer or lessee as
against third parties in such situation may be extinguished or subordinated without its cc#93éhis thereforeprudent
practice for conditional buyers and lessees to have a contractual commitment that the applicable interests, while still valid

will not be discharged or subordinated without their prior consent.

S. Implementation

Historically, international law haselen primarily concerned with rights of natiovis-a-vis
each other (or those affecting international organisations), and not the rights of individuals or other
entities residing in those natio#s.Increasingly, however, international law has moved tosard
rules that govern the rights of individuals and other entities. The Cape Town Convention is
representative of this shift in international law. The purpose of the Cape Town Convention is to
create greater consistency and predictability in matters retatactraft sales, leases and financing

203 5oopE at para. 2.215 (Unidroit 2019). The Official Commentary suggests that:

Alt]his may seem hard on the debtor but i s nec dnsemaionyl Registry systehethattiird pr ot ect
parties should be affected by a registrable interest, and thus of any derivative protection conferred by Article 29(4), only so long as the interest
remains rédgi stered. o

For a discussion on the discharge of international interests, see Section IV.F. herein.

204 somewhat confusingly given a different meaning in the related lexicon of conflict of laws, such international law relating to the relationships of individuals
and other private entittesacros s nati onal borders is commonly referred to as fprivate internat
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by establishing clear, predictable and uniform rules that would govern the conduct of debtors and
creditors in various states. Therefore, the relationship between the terms of the Cape Town
Convention and the existinlocal laws governing rights in aircraft objects is critical to the
effectiveness of the Cape Town Convent#@rCentral to any analysis of a transaction involving
application of the Cape Town Convention is whether the applicable jurisdiction involvidtegua

as a Contracting State. The initial determination centers on whether such jurisdiction has properly
ratified, accepted, approved or acceded to the terms of the Convention. This is effected by the
deposit of a formal instrument to that effect witle thternational Institute for the Unification of
Private Law (UNIDROITRs But the mere deposit of such instrument with Unidroit may be
insufficient, in and of itself, to properly implement the Cape Town Convention in such jurisdiction.
By its terms the Qmvention must apply to the exclusion of otherwise applicable domestic law.
However it is not a comprehensive code and therefore coexists with other sources of law where no
such conflict is preseat’ Tantamount to the success of the Cape Town Convention is proper

i mpl ementation in each Contracting State. For
Convention and the Protocol (have the force of law in the Contracting State (i.e., a ndtomuat

would be compelled to apply the Cape Town Convention), anta{®) priority over or supersede

any conflicting law in such Contracting State. Failure to achieve either of the foregoing greatly
diminishes the benefits intended to be afforded byCéyge Town Convention.

As with the implementation of any treaty or law, local law advice is critically important. Such
advice should come from practitioners wedirsed in both commercial and aviation law and treaty
practice in the country. Without propenplementation, questions and issues may remain, which
ultimately could defeat the very consistency and predictability the Cape Town Convention seeks to
provide and result in the Contracting State not achieving the benefits of the Cape Town Convention.
The AWG prepares, and keeps up to date, an index monitoring and assessing compliance with the
Cape Town Convention by Contracting Sta#&%,including national law implementation and
practical application of the Convention, meaning how national courts andiatiative authorities
(such as, in respect of | DERAs, the civil avi e
Analyses of practical application of the Cape Town Convention by way of written judicial and
administrative decisions are also endken by the AWG, as founder of the Cape Town Convention

205 oy a discussion on the interplay between the Cape Town Convention and national law, see Section II.L and Section IlI.H herein.

206 Article 47 of the Convention.

207 GoopE at para. 2.10 (Unidroit 2019).

208 The AWG has prepared a Cape Town Convention Compliance Index to, among other things, monitor and assess compliance with the Cape Town
Convention in each country that has ratified onsthahicceded to the Convention. By
(i) the Cape Town Convention is fully and effectively implemented,
(i) prevails over conflicting law, and
(iii) is being interpreted and applied in accordance with its terms and intent.

The public version of the Cape Town Convention Compliance Index can be found at [link to Index E-Platform].
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Academi ¢ PReodfe Resfits of the Projectéds work c
The work of the AWG and the Project, while not a substitute for timely advice from qualified
attorneys provides tremendous guidance for practitioners seeking to determine the status of the
implementation of the Cape Town Convention in any particular jurisdickioen AWG (through its

Legal Advisory Panel) has created a form legal opinion (which can Ipel fmu Annex E to this

Guide) designed to cover a variety of elements normally found in aircraft finance and leasing
transactions and the interaction of these elements with the Cape Town Convention, including
ratification and implementation of the Conventigegistration of interests, priorities, applicable
insolvency declarations and choice of law and forum provisions. The form opinion is a useful tool
to cover most of the Cape Town Convention aspects arising on a transaction (although in many
cases themnion may be split amongst several law firms such as transaction counsel, counsel in the
contracting state of each applicable debtor and, if applicable, counsel located in the state of registry
of the applicable aircraft).

Practice Notelt is not uncomma to request a legal opinion in connection with a transaction involving the Cape Town
Convention from local counsel practicing in the applicable Contracting State stating that such Contracting State has properly
implemented the Cape Town Convention. Piimtiers should recognise that these types of opinions may prove challenging
to give, particularly in those jurisdictions which have more recently ratified the treaty, given the broad amddaimg
aspects of the Convention. It is likely that such issuiélsin many jurisdictions, remain unsettled pending resolution either

through further legislative action or judicial determination.

T. Using the Cape Town Convention Compliance Index

AWG has developed a Cape Town Cdnpliancednidéxd on Con
to monitor and assess compliance by contracting states with their undertakings under the Cape Town
Convention. The Compliance Index considers many factors, including national law implementation
and practical application of, and experience witle, Cape Town Convention, and will provide a
predictive assessment of a Contracting Statebo
significant goal of the Compliance Index is to incentivise future compliance by providing accurate,
timely informaion to stakeholders, including the OECD, and communicating concrete proposals
for improving compliance in the applicable contracting state.

The Compliance Index will be updated regularly at sanmiual intervals and, importantly, will
be kept current bewen such semannual updates to reflect material developments that may
increase or decrease scores, based on positive or negative state action (against the primacy and
completeness standards).

209 The Project is a joint undertaking between the University of Cambridge and UNIDROIT, with the Aviation Working Group as founding sponsor. The
Project seeks to assist scholars, students, practicing lawyers, judges and other government officials, and industry by providing information on and
education about the Convention.
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The Compliance Index is available as a public index with 8nares and categories (divided
bet ween contracting states that have made t he
Contracting States that have not made such qualifying declarations), as well as in more detailed per
country scorecards with aotations and variable scoring breakdowns for AWG members,
governments, and select others. Such scorecards are also available for purchas@\Wnon
members via a paid subscription to the Compliance Indebatéorm at https://ctcompliance
index.awg.aey/.

Scorecards ar e av acerfifiedefdr-ttansactionc e €CkToOf sed r focamdE
confirming that, as of the date it is ordered, the scorecard it attaches for a specific Contracting State
is the most ugio-date scorecard available. Deparg on the subscription option, there will be a
fee associated with each such order.

While there are many uses for the Compliance Index, for the purposes of this Guide, it can and
should be reviewed as a risk assessment tool in Contracting Statestedsabove, while not a
substitute for casspecific local law advice, the Compliance Index, and in particular the detailed
scorecards and annotations, is a valuable resource for practitioners on not aleyjureblack
letter implementation of the Coenstion in a Contracting State, but also how the Convention has
beende factoenforced and applied by relevant authorities, including courts and civil aviation
authorities, as applicable, in such Contracting State.

Practice Note Parties should considersing the CFT scorecard in transaction closings as an indication and baseline
for Cape Town Convention compliance expectations in the applicable Contracting State, by including it as a condition
precedent to delivery or closing. Additionally, a materiaraie in the scorecard (such as a category downgrade) may be

considered an adverse change in law with attendant consequences as negotiated between the parties.

U. Global Aircraft Trading System

The Global Aircraft Trading System (GATS), and magecifically the online platform
developed for GATS, provides a means to trade aircraft equipment electronically using owner trust
structures.

Under a typical owner trust structure, a corporate services provider acts as the trustee of the

trustand insuct apacity holds O6ébared | egal title to
economic benefit of the aircraft equipment (including the right to all proceeds generating by it),
sometimes called the Obenefi chHe#&dst. i nt erest 6, IS

Thus, using the GATS online platform, owners of aircraft equipment can place it into a trust,
and trade the aircraft equipment by transferring the beneficial interest in the trust to a new
beneficiary, rather than transferring the aircraft eqeipiitself.

The sale or transfer of a beneficial interest in an owner trust (whether or not using the GATS
online platform) is not a fisaleodo as defined i
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interest in the trust which holds an aircraft @bje not a transfer of the aircraft object itself; nor is
such transfer pursuant to a ficontract of sal e
the beneficial interest in the trust, and not the aircraft object itself.

Thus, the trading dransfer of aircraft equipment by way of transferring the beneficial interest
in a trust holding that equipment, whether using the GATS online platform or otherwise, as
discussed in Section II.C. above, is out of scope of the Cape Town Convention andratmgnsfer
is not required to be registered on the International Registry as a sale.

l1l. Applicability Of The Cape Town Convention

In Sectionll, we discussed the types of equipment (aircraft objects) which are subject to the
Cape Town Convention as well #ge various agreements that fall within its scope (e.g., lease
agreements, security agreements, title reservation agreements, bills of sale, assignment and
assumption agreements and subordination agreements) and the corresponding interests under the
CapeTown Convention created by such agreements. This section will review additional factors
relevant to the applicability of the Cape Town Convention to a transaction (often referred to as
Aficonnecting factorso), s uch armstermihobgy,|lwhereathei on o
debtor is Asituatedo) and, I n some cases, the
where it is registered or intended to be registered for nationality purposes. It will also review rules
relating to fractional iterests in aircraft objects. Finally, it will consider specific issues relating to
the implementation of the Cape Town Convention in a particular jurisdiction and the transition rules
relating to such implementation. The basic rules established undeapeeTown Convention to
determine its applicability (which are covered in Sectland this Section IIl) are summarised in
a diagram attached hereto in Part | of AnAex°

A. Sphere of Application and Connecting Factors

The Cape Town Convention is applicaltb a particular transaction, or certain aspects of a
transaction, only if certain prerequisites have been satisfied. Several of these requirements have
been discussed above in SectitrB. I11.C. andll.D. The final requirements that must be satisfied
a e known as the fAiconnecting factorso. The fir
isituatedo when the relevant agreement is ficon
on where an airframe or helicopter is registered, or intttallee registered, for nationality purposes
(i.e., its state of registration or intended state of registration).

Should these conditions be satisfied, the Cape Town Convention would apply in a Contracting
State even if its rules of private internatioreal/lwould otherwise lead to the application of the law

210 pgditional examples demonstrating the applicability of the Cape Town Convention to specific transactional structures are included in Part Il of Annex A.
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of a nonContracting State. Further, the Convention may also be applied in@ardracting State

whose conflict of laws rules would lead to the application of the law of a Contracting':Seatgies

to a contract not otherwise sufficiently connected to the Cape Town Convention may not, however,
opt into the Convention (and thereby obtain all the benefits afforded to a debtor and creditor
thereunder) by choosing it as the applicable governing laveofitract, since conflict of law rules
generally require that a choice of law relates to a national legal system (although as between two
parties, they could certainly choose to incorporate into their agreement as contractual terms those
portions of the Covention relating to contractual rights and remedies, but such agreement would
only bind third parties in the same fashion as if the Convention did not apply).

() SITUATION OF THE DEBTOR IN A CONTRACTING STATE.

The Cape Town Convention applies when, attheeti of t he fAconcl usi on ¢
creating or providing for an international interest in, or sale of, an aircraft object, the debtor is
situated in a Contracting St&te.The term #@Aconclusiond and the
agr eement onedin the Cooventiod anfl are not discussed extensively in the Official
Commentary; however, the term and the phrase are generally considered to mean the effective date
of the agreement (e.g., when the agreement is signed, delivered and enforceablpplicdbiea
l aw) . ADebt or o means the | essee under a | ease
agreement or mortgage, the conditional buyer under a title reservation agreement, or the seller under
a contract of sale. The location (or situatiaf)the creditor (generally the coundgairty to the
debtor) is not relevant to the applicability of the Cape Town Convettion.

Practice Note Where an aircraft object is subject to the terms of a master agreement via the execution and delivery
2F I &dzlJLX SYSy iz GKS GAYS 2F GKS aO2yOfdzairzy 2F (GKS 3aINBSY
202500 Aa & Ozhg detedRn® Ridsterragiéemefi If the master agreement is concluded at a time when the
debtor is situated in a ne&ontracting State but the debtor later becomes situated in a Contracting State and then executes
and delivers a supplement for an airftrabject, the Cape Town Convention would be applicable to the master agreement

as supplemented by such supplement as it covers such aircraft object.

For purposes of the Cape Town Convention,
Contracting State ifray one of the following factors is applicable:

(i) itisincorporated or formed under the laws of a Contracting State;

(i) its registered or statutory seat is located in a Contracting State;

211 GoopeE at para. 2.37 (Unidroit 2019).

212 prticle 3(1) of the Convention. The Cape Town Convention does not cease to apply after execution merely because the debtor moves to a non-
Contracting State (and conversely, the Cape Town Convention does not become applicable to an agreement merely because the debtor becomes
situated in a Contracting State after entering into such agreement). GOODE at para. 4.62 (Unidroit 2019).

213 Article 3(2) of the Convention.
58



(iif) its centre of administration is located in a Contracting State; or
(iv) its piincipal place of business is located in a Contracting State.

The purpose of having these several factors is to give maximum scope to the application of the
Cape Town Conventio®® The first two factors are objective and typically easy to ascertain
(usualy, one may look to the applicable public records to determine whether an entity is
incorporated, formed, registered or has a statutory seat in a specific jurisdiction). The latter two
factors are subjective and more challenging to ascertain with certparticularly when dealing
with large, multinational companies that carry on business in several jurisdictions through various
subsidiaries or affiliated compani es. The i c
corresponds to the place wheretbempany 6 s head office functions
exercised. Both the centre of administration and principal place of business tests,-laasdect
determinations requiring a specific analysis of the debtor and where various aspects ofatsbusin
are located (e.g., offices, assets, officers, directors, employees, and customers, as well as
management, administrative and accounting functions) including the amount of control exerted by
any parent company.

Example 1 Owner (which is a specialgpose entity) is incorporated and formed under the laws of a-@amtracting
{0 Gt&e®ax yR SyYyGdSNE Ayid2 I FAYFYyOAy3I FNNIy3ISYSyld gAGK [ Sy
the loan, Owner grants Lender a security interesthe &ircraft pursuant to a security agreement. Owner is wholly owned
08 tINBylGzZ 6KAOK A& 2NBlIyAaASBReZEYyR AFTE&ENIBERAAY 2 OHAKXYRREAG R Y
aircraft and lease it to a third party airline. Furthermore Owiker & y 2 SYLJX 288S& 2NJ FaasSida 201
State 1 is an address shared by many special purpose entities. Moreover, essentially all of the management, accounting and
administrative functions with regard to Owner take place at the effiof Parent; in State2. For purposes of the Cape Town
Convention, Owner would be deemed situated in a Contracting State as it has its centre of administration in State 2, a

Contracting State (notwithstanding the fact that Owner is incorporated and fdrm& nonContracting State).

Example 2 Lessee is incorporated and formed under the laws of a Contracting State, but has its centre of
administration and principal place of business in a4@mmtracting State. Lessee leases an aircraft from Lessos(iated
in a nonContracting State). For purposes of the Cape Town Convention, Lessee would be deemed situated in a Contracting
State as it was incorporated and formed under the laws of a Contracting State notwithstanding the fact that its centre of

administration and principal place of business are in a-@amtracting State.

Practice Note Under the tests set forth in Artice 2F (KS /2y @SyidAriz2ys | RSO00G2NI YI &
jurisdictions. If any of those jurisdictions is a Contracting State,Cape Town Convention is applicable to agreements
executed and delivered by that debtor with regard to an aircraft object and applicable registrations should be made on the

International Registry. Although such registrations may have limited impachen&ontracting State, if the Cape Town

214 Article 4 of the Convention.

215 GoopE at para. 4.63 (Unidroit 2019).
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Convention is applicable to certain interests and those interests have been registered, the registrations and the Cape Town
Convention should be given effect if the aircraft is located in a Contracting State ainthef exercise of any remedies
against it under the applicable agreement or if the applicable conflicts of laws rules would otherwise apply the Cape Town

Convention in such ne@ontracting State.

When determining where a debtor is situated one must caridureasonable amount of diligence to determine if any
2T GKS O2yySOlGAy3 FLOG2NARA IINB aldAa¥TASR® LT Fyeée 2thg iKS (Sa
State and the appropriate registrations must be made on the Internali®egistry to establish priorities and protect owner,
lessor and/or lender from the wrongful disposition of the aircraft objects. When dealing with an entity havang @J its
principal offices, (ii¥enior officers with significant decisionaking athority, and/or (iii)primary operations in a
Contracting State, it would be prudent to consider such entity as being situated in a Contracting State for purposes of the

Cape Town Convention (even if it is ultimately determined that the Convention doepply).

It may also be useful for practitioners to include a representation in the relevant transaction agreements from the
relevant party to the effect that the relevant party is or is not situated in a Contracting State for the purposes of the

Conventon.

(I) STATE OF REGISTRATION IS, OR IS INTENDED TO BE, A CONTRACTING STA

The Protocol provides that the Cape Town Convention shall also apply in relation to an
airframe or a helicopter, i f such airframe o
applicable agreement, registered or is subject to an agreement to be registered in a national aircraft
registry of a Contracting State.Once that connecting factor is established, a subsequent de
registration from the original state of registry aneregistration in another registry would not
impact the continued effectiveness of such connecting factétowever, this alternative
conneting factor does not apply to aircraft engines, for which there is no nationality registration.
Where such nationality registration is made pursuant to an agreement for the future nationality
registration of the airframe or helicopter, such nationalitystegjion is deemed to have been
effected at the time the agreement creating a registrable interest was cofiellidece fAagr e e mer
for registrationd connecting factor is intende
to a Chicago Convemn nationality registration) is to occur paddsing, thereby allowing the Cape
Town Convention to apply using this connecting factor notwithstanding that the aircraft is not yet
technically registered in the applicable Contracting State at the timgrdrengent is entered ints.

216 Article V(1) of the Protocol.

217 Goope at para. 3.17 (Unidroit 2019).

218 4.

219GOODEatpara.5.26(Unidroitz019) . Based upon the intent of this provision, it would seem th
be satisfied by any agreement which simply recites that the applicable aircraft will be registered in a particular Contracting State. GOODE at para. 5.28,
lllustration 65 (Unidroit 2019). GOODE points out that the agreement for registration can be contained in any agreement, including a security agreement,
title reservation agreement or leasing agreement or an entirely separate agree ment (such as a purchase agreement) . ANo |
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As a result, the connecting factor to the Cape Town Convention is satisfied and the parties should
make the applicable registrations on the International Registry. This provision would cover, for
example, agreements that spedifgt an airframe is to be registered in the national register of the
applicable Contracting State when it is completed or delivered by the applicable manufacturer or
imported by a debtce?

Example Suppose an airframe is registered on the national tiggaf Country A, which is a Contracting State. Seller
is not situated in a Contracting State. However, pursuant to the applicable sale agreement the parties agreed that the
airframe will be reregistered in Country B, which is not a Contracting StatealBsr Country B is not a Contracting State,
0KS LI NIASa OFryy2aG NBte 2y GKS FIOG GKFdG GKS FLILX AOFo6ES al
as the test is two pronged (that is, at the time of the conclusion of the agreementrtin@rae must either be registered or
subject to an agreement to be registered in a Contracting State) the sale would nonetheless be subject to the Cape Town

Convention as at the time of the sale the airframe is registered in a Contracting State

A consequgce of this additional connecting factor is that, in certain circumstances, the Cape
Town Convention will apply to the international interest covering an airframe but not its related
engines (unless, with respect to such engines, the debtor is situat€dmtracting State). In these
situations, it is important to consider the various implications, including what Cape Town
Convention rights and remedies may be available in respect of the subject airframe but not its related
enginesz

B. Partial Application of the Cape Town Convention

As previously discussed, the Cape Town Convention does not apply to international interests
unless there is a connecting fac®@itiowever, as noted above, some aircraft transactions may be
comprised of multiple components, soaievhich would be covered by the Convention, depending
upon the fAdebtorso involved and/or the state o

Example 1: Lessor, which is organisedder the laws of a Contracting State, buys an aircraft from Seller, which is not
situated in a Contracting State. Lessor then leases the aircraft to Lessee, which is not situated in a Contracting State. The
aircraft is registered in a ne@ontracting Sti. Lessor finances the cost of acquiring the aircraft with a financier and secures

the financing with a mortgage over the aircraft in favour of Lender.

In this example, the Cape Town Convention will apply only to the international interest created tedaottgage
in favour of Lender with regard to the airframe and engines based on the fact that the Lessor (the debtor under the

mortgage) is situated in a Contracting State. The Cape Town Convention will not apply to eftteesdie from Seller

the agreement for registration, which may be in writing or oral or implied, though it must be an agreement which has contractu a | f GoopEeat 0
para. 3.17 (Unidroit 2019).

220 GoopeE at para. 3.17 (Unidroit 2019).
221 5ee Section VI below.

222 gee Section I11.A. above.
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becauseSeller is not situated in a Contracting State and the airframe is registered in@amiracting State, or (ithe lease

because Lessee is not situated in a Contracting State and the airframe is registered i@ @entracting State.

If, thereafter, oneof the engines subject to the lease was swapped (pursuant to which Lessee conveyed title to a
replacement engine to Lessor, the replacement engine is subjected to the mortgage by Lessor in favour of Lender, and Lessor
conveyed title to the applicable regted engine to Lessee), the Cape Town Convention would applytte ¢ale in respect
of the replaced engine being conveyed from Lessor to Lessee, ati (iijternational interest created pursuant to the
mortgage in respect of the replacement engihey 02 i K Ay aidl y0Sa (KS 02yySOiAay3a FI 0G2
seller of the replaced engine to Lessee and as grantor/chargor of an international interest in the replacement engine to

Lender) is situated in a Contracting State at the tilme agreements are concluded.

In this example, if the airframe was registered in a Contracting State at the time the relevant agreements were
concluded, the Cape Town Convention would continue to apply to the international interest created pursuant to the
mortgage in respect of the airframe and engines (as the connecting factor regarding the location of the debtor is satisfied),
but also to the contract of sale from Seller to Lessor and the lease between Lessor and Lessee, insofar as each related to th

airframe but not the engines (since the connecting factor relates to the registration of the airframe.

Example 2 Lessor leases an aircraft to Lessee. Lessee is not situated in a Contracting State. Lessee further subleases
the aircraft to Sublessee, who isalnot situated in a Contracting State. The aircraft, however, is registered in a Contracting
State. In this example, the Cape Town Convention would apply to the international interest created by the lease and the
sublease, but only in respect of the a@fne (and not the related engines). If Lessee (or Sublessee) were situated in a
Contracting State, the Cape Town Convention would apply to the international interest created by the lease (or the sublease)

in respect of the airframe and related engines.

C. Char acterisation

As stated above, in order to come within the scope of the Cape Town Convention, an interest
in an aircraft object must fall within one of the three categories of international interests (namely,
(i) a title reservation agreement, @)leaseagreement or (iiip security agreemerr. As
mentioned in Sectioh.C. herein, whether an interest falls into a category is determined by applying
the Cape Town Conventionds own definitions an
reference tonational lawt* The fact that national law may define a lease agreement, security
agreement or title reservation agreement differently than the Cape Town Convention (or indeed,
may not even recognise any of the foregoing) is irrelevant to the determimdtishether an
international interest has, in fact, been created.

223 pg discussed, a sale of an aircraft object also falls within the scope of the Cape Town Convention (per Article 1ll of the Protocol); however, because an
outright sale of an aircraft object should not have characterisation issues, it is not discussed here.

224 GoopE at para. 2.63 (Unidroit 2019).
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However, once it is established that an interest falls within one of the three categories specified
above, its characterisation for the purposes of other provisions of the Cape Town ©anigent
determined by fAapplicable | awd (that is, t he
rules of private international law of the forum statéegrfori).225s While most provisions of the Cape
Town Convention apply equally to the threenfigrof agreement listed in claug@s (i) and (iii)
above, how an interest is characterised is important in the context of certain provisions of the Cape
Town Convention, primarily those pertaining to remedies. For example, an agreement which comes
within  t he Cape Town Co nlasingagreemedts bdie f iwmii tcihowoafl da
under the applicable law of the forum state as an agreement creating a security interest, will carry
the rights and remedies (and related obligations) applicalde deturity agreemeat under t he
Cape Town Convention.

Example Lessor leases an aircraft to Lessee (who is situated in a Contracting State) pursuant to a lease agreement
and such agreement contains an option to purchase the aircraft at the end ofdle term for a nominal sum. Since the
applicable agreement satisfies the requirements for a lease agreement (and assuming all other requirements for coverage
under the Cape Town Convention are met), such agreement would constitute an international intbtestsee defaults
under the lease agreement, the remedies available to Lessor would be governed by&riélehe Convention (remedies
of conditional sellers and lessors) if, under the domestic rules of the law applicable by virtue of the rulésat pr
international law of the forum state, such agreement would be characterised as a lease. If, however, the lease agreement
is, under applicable law of the forum state, recharacterised as a security agreement, applicable remedies would be governed
by Aticles 8 and 9 of the Convention (dealing with remedies of a chargee or secured party) in lieu of those available in

Article 10 of the ConventioA2t

Care should be taken when negotiating the applicable law and forum selection provisions in
transactionsafct ed by t he Cape Town Convention. Consi
goal of allowing considerable party autonomy on a range of issues, including default remedies and
jurisdiction, the parties to a transaction may choostéiapplicable la®t” and (ii)the exclusive
jurisdiction of the courts of any Contracting State (pursuant to AdRlef the Convention) in
respect of any claim brought under the Cape Town Convention, regardless of whether or not the

225 prticle 2(4) of the Convention. See also GOODE at para. 2.63 (Unidroit 2019) which states:

Most legal systems outside North America distinguish sharply between security agreements and title-retention and leasing agreements, treating a
conditional seller or lessor as the full owner. By contrast, in the United States, Canada, New Zealand and, more recently, Australia, the law adopts a
functional and economic approach, treating title reservation agreements and certain leasing agreements as forms of security and the title of the conditional
seller or lessor as limited to a security interest. Given these widely contrasting approaches it was recognized at an early stage that it would not be
possible to reach agreement on a uniform [Cape Town] Convention characterisation. Accordingly the solution adopted was to leave this to be dealt with
under the applicable domestic law as determined by the rules of private international law of the forum state (Articles 2(4), 5(2), (3)).

226 pp interesting situation would arise if a lease agreement (constituting such under the Convention) would be recharacterised as a security agreement
under the applicable law of the forum state but such security agreement would not qualify as a security agreement under the Convention for failure to
satisfy all of the formal requirements for a security agreement under Article 7 (specifically the failure to enable the secured obligations to be determined).
While an unlikely scenario, the better view is that such agreement should still have the benefit of the Convention as a security agreement.

227 The Protocol provides that parties to an agreement may agree on the law that is to govern their contractual rights and obligations. The choice of law
selected by the parties is deemed to be the domestic law of the designated State, excluding its conflict of law rules. Article VIII of the Protocol (but only
if a Contracting State has made a declaration pursuant to Article XXXX(1) of the Protocol).
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chosen forum has a connection with thetipa or the transaction (such provision is intended to
override contrary national lav As the characterisation issues in a particular transaction may rely
heavily on thdex fori, this selection should be considered carefully as it could, as demedstrat
above, have material ramifications in terms of the exercise of rights and rep#edies.

D. Fractional and Multiple Party Interests

It is not uncommon for two or more parties to acquire an aircraft object jointly-@asrmers,
and in many cases, the documéntawill clearly specify the fractional or undivided percentage
interest held by each party. Likewise, a lessor, lessee or lender may lease or take a security interest
in an undivided percentage or fractional interest in an aircraft object. Moreoverpartant and

growing portion of the aviation industry invo
programs, 0 in which companies | ease or sell a
in an aircraft object and then manage therapons for the purchasers and les$®dor purposes

of this discussion, references to a Afraction

undivided percentage interest in an aircraft object, regardless as to whether such intergest result
from a ceownership arrangement, fractional program, or another agreement between parties to
purchase, lease, or pledge less than a whole (i.e., 100%) interest in an aircraft object.

Although the registration of fractional interests in aircadfects is not specifically addressed
in the Cape Town Convention, there is no basis to conclude that the Cape Town Convention is
limited to whole aircraft. The Official Commentary confirms that there is nothing in the Cape Town
Convention that precludes faactional interest from being registrable as a separate sale or
international interese!

The International Registry allows interested parties to specify a fractional interest in
registrations affecting aircraft objects.When registering an interest an aircraft object, the

Il nternati onal Registry system prompts the regi
registration pertains to a fractional interest. The International Registry system defaults to a 100%
interest unless the registeng party selects fiyes, o0 indicatin

registration. This will cause the International Registry system to prompt the registering party to
specify the relevant fractional interest, up to six decimal places.

228 prticle 42 of the Convention provides that the forum selected is exclusive unless otherwise agreed by the parties. For additional discussion concerning
forum selection, see Section VI.A(v) herein.

229 s possible that a particular jurisdiction would be incapable of recharacterising a particular interest because the applicable laws simply do not recognize
any such interest (for instance, a jurisdiction may not have the concept of a security interest). In these situations, the application of the characterisation
provisions would be uncertain and, as such, it is incumbent upon the parties, by virtue of the forum selection provisions in the agreements, to make
certain that they have selected an appropriate jurisdiction which would give greater effect to the intent of the parties.

230 Applicable FAA Regulations governing fractional programs are found at 14 CFR § 91.1001 et seq.
231 GoopE at para. 2.59 (Unidroit 2019).

232 5ee Sections 5.14 and 5.15 of the Cape Town Regulations.
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Example Selles ¢ { ¢ 0 2gya GKS Sy iAiANB | A NDNJIHive percend (25%Pidterestyhne & St 4 |
FANONF Fi 202S0G (2 t dzZNOKF&ASN) 6at é¢0d Ly YIlAy3 GKS NBt SO
initiates the registrationy dza it 6 S adzNB (2Y 6A0 &SftSO0 aesSaé¢ Ay NBalLkRyasS i
AYyLlzi awponnnnnE:>2é Ay FRRAGAZ2Y (2 GKS AyLdzi 2F LI NILE yIlY
any other details required biyre International Registry system to complete the registration. The other party to the sale will
receive an electronic notice from the International Registry and be given an opportunity to consent to the registration of a
sale of an undivided 25.000000%&dtional interest in the aircraft object. The consenting party must confirm that all
information in correct before it gives its electronic consent (consenting parties should always review all relevant i@gistrat
information carefully before providingn electronic consent, but this review takes on even more importance when
consenting to the registration of a fractional interest). Finally, after the registration is complete, the parties shetutyca

review the relevant priority search certificate tonfirm that it accurately reflects the fractional interest registration.

Each sale of, or international interest in, a fractional interest in an aircraft object is separately
registrable as a distinct sale of a unique interest. Upon registration agaohigternational interest
will be reflected on the relevant priority search certificate as a distinct and separate sale or
international interest in the aircraft object to the extent of the fractional interest identified in the
registratiorg

In mostcases, priorities relating to fractional interests in aircraft objects are clear. Because
each registration of a fractional interest creates a distinct and separate interest (whether as a sale or
international interest), the holders of these registraoasiot normally in a priority conflict; each
party holds its interegtari passuwith the other interest holdef¥ A priority conflict may arise
when (ayhe same party sells, leases or pledges the same or overlapping interests to multiple
purchasers, lessees or creditors, opgrlies who hold interests in the same aircraft object sell or
pledge fractional interestthat exceed a 100% interest in the aircraft object. In most cases, the
resulting priority conflicts will be resolved based on the order in which the interests were registered
with the International RegistAe

Exampley { St t SNJ 6 a{ étie akctaft abjgcBan@séllg S Nadided 5096 intBrgst in that aircraft object
G2 t dZNOKMm&ABN K VGK A& NBIAAZGSNBR 2y (KS LYyGSNyradazylrt wS3a
FANDNI Fi 202S0GH¢ (i dkAuGRered @ Xde interdational Registry. In a dispute amonglSaid
P-2, R1 would have a first priority claim to its full 50% interest because it registered before the interegtwa®registered.
P-2 would have a first priority claim to tiremaining 50% interest in the aircraft object, while its claim to the additional 25%
interest it purported to purchase would lose to the prior registration between S abhdP1 and P2 hold their 50% interests

pari passu

233 GoopE at para. 2.59 (Unidroit 2019).
234 GoopE at paras. 2.45, 3.97 (Unidroit 2019).

235 GoopE at para. 3.97 (Unidroit 2019).
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The preceding paragraph higitits an important issue with regard to fractional registrations.
While the International Registry has created a simple system that allows the registration of fractional
interests in aircraft objects, the system does not limit the amount of fractionélategis which
can be made with regard to an aircraft object. For example, a seller can register multiple sales of
fractional interests in an aircraft object to multiple purchasers that exceed an undivided 100%
interest in the aircraft object. Likewise,lders and creditors can register international interests in
aircraft objects that exceed an undivided 100% interest in the aircraft object. In light of this, prior
to closing, interested parties must carefully review the priority search certificatestmidetthat
all interests are correctly registered or discharged and that registrations of fractional interests do not
exceed 100% of the interest in the aircraft object.

While this ability to register interests that exceed 100% of an aircraft objectaaumsmrn for
some users, it is no different than what parties can do with regard to whole interests in aircraft
objects (i.e., the International Registry system will not stop a party from making multiple
registrations of sales or international interestsl@0% interests in the same aircraft object).
Furthermore, this is consistent with the design of the International Registry system, which places
the responsibility of ensuring the accuracy of registrations and interests on the parties making the
registraions.

Once an aircraft object has been fractionally divided for sale, financing, and/or leasing, it is
common for parties to continue to trade in fractional interests in that same aircraft object. Since
each sale, finance, or lease is a distinct trarmactach should be the subject of a separate
registration of a contract of sale or international interest that reflects the additional (or reduced)
fractional interest in the aircraft objegt.

ExampleY hy 51F& mx {Stf SN 6axié 0A ya Syt &l A NGO NdeyTRIA PAGRESSRO (1 pfiz2 Aty
registered on the International Registry. On Day 365, S then sells an additional undivided fifty percent (50%) intexest in th
same aircraft object to P. S and P should establish their rights dodtips under this latter transaction through the
registration of an additional sale of an undivided 50% interest in the aircraft object. The priority search certificateabtai
after the second registration will reflect the sale of a 25% interestéreiihcraft object as of Day 1 and a sale of an additional

50% interest in the aircraft object as of Day 365, for a total fractional interest of 75% held by P.

The Official Commentary points out that some parties may be tempted to simply register an
amendmat to the original sale or international interest registration to reflect an increase or decrease
in the interest sold or pledged (e.g., in the example above, registering an amendment to the Day 1
sale registration to reflect an undivided 75% interesthia aircraft object. However, the
Commentary is clear that the registration of an amendment does not accurately reflect the substance
and timing of what occurred and should not be used in this situation.

236 gection 5.15(a) of the Cape Town Regulations.
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The registration of an amendment results in the fizadiion of an existing registration, and,
as a general rule, should be used only to correct errors in the original registration process (i.e., to
reflect a change in the original information that was improperly registered, such as incorrect names
or incorect collateral descriptions), so it would not be the appropriate method to register a
subsequent sale. Because the sale of an additional interest in the aircraft object is a separate and
distinct transfer of a unique interest, a new sale registrati@yisred?’” The same principles are
true with regard to an agreement (other than a contract of sale) between a debtor and creditor to
increase or decrease the fractional interest covered by an international interest. All such transactions
should be reflectéthrough the registration of a new international interest and not by the registration
of an amendment to an existing registra#®én.

Registration of an amendment to a sale or international interest could negatively impact the
original priorities of the pdies by impacting the date of perfection of rights (depending on what is
being amended and how). Additionally, a credi
because the subsequent registration of an amendment in an effort to give noticev afitenest,
rather than the direct registration of that interest, may be considered invalid under thexTreaty.

Another scenario that may arise when dealing with fractional interests in aircraft objects
involves partial discharges of previously registeretérnational interests. This scenario is
illustrated in the following example:

Exampl/ hgySNJ 6ahéo 2¢ya mngE: 2F Fy FANONIFG 2062S00 FyR K
202800 G2 [SYRSNI oa[ é¢03x I thé Int@drihtionalkRedsiy. R IsubsequéhtlyyselldNaBE af 3hé S NS R
FANONI Fi 202S0mé @21 Yy RzNOK2 & 8 SINIv HHutEs0t 2ii 20 2t GdENIOSKIH aSSaNI S Aoy T NB S
agrees to release its lien insofar as it pertains to the interests weae sold. L should register a partial discharge of a
fractional interest relating to the amount of the fractional interests sold b &d P2. The International Registry system
permits partial discharges of interests (in this case L could registepartial discharges, each covering an undivided 20%
interest in the aircraft object, or one partial discharge covering an undivided 40% interest in the aircraft object). Simple

enough.

Though the above scenario is straightforward, a challenge aeseside the International
Registry system does not provide a mechanical or systemic way to directly relate or connect the
percentage of the international interest that has been partially discharged to the fractional interest
that has been sote. Care shold be taken by the parties to obtain and maintain documentation that

237 14. See also GOODE at para. 2.179 (Unidroit 2019).

238 GoopE at para. 2.180 (Unidroit 2019). Where the increase results from a further grant by the debtor, it represents a new interest which is separately
registrable. 1d.

239 5ee GooDE at para. 2.164 (Unidroit 2019).

240 This issue does not exist when dealing with the release of international interests against a whole aircraft object.
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specifically confirms the direct relationship between a partial discharge and the corresponding
fractional interest sale to which it relates.

E. Helicopters and Helicopter Engines

Helicoptes ar e i ncluded in the definition of HAai
other than the size requiremeritghe Protocol treats helicopters in the same manner as airframes.
However, the treatment of helicopter engines under the Protocot &srclear, and the Official
Commentary discusses the inter p4faayl rocfr atf¥te ePirgoitt
and nhe Minceaghihgearcan@usion as to how helicopter engines should be characterised
and treated under the Capewn Convention.

Because the Cape Town Convention has no defi
alternative treatment for such engines, many practitioners initially took the position that helicopter
engines were not ft aterests rinahélitopter bngiees Wweseoto be peatfectedh a
under applicable local law. Other practitioners took the position that helicopter engines were
included in the definition of Afaircraft engi
Commentary, bwever, worked through a comprehensive analysis of the issue and came to the
following conclusions:

) a helicopter engine is an fAaircrzaft engi

(i) parties can make valid registrations against a specifically described helicopter engine
during the time when it is not installed on a helicopter;

(i) when a helicopter engine is installed on a helicopter, the helicopter engine (a) becomes
a component or an accessory of the helici
object, o (b)) is subject to atthghelEopteron i ng
which itis installed (but only for the period of installation to such helicopter), (c) remains
subject to the priorities established by any registrations made against such helicopter
engine when it was not installed on any helicopte(d) is not capable of being the

241 ynder the Protocol, a helicopter must be capable of transporting (i) at least five (5) persons, including crew; or (ii) goods in excess of 450 kilograms.
Article 1(2)(l) of the Protocol.

2225 Aircrafto means faircraft as defined for purposes of t h einstalled theeegnoor Conventi o

hel i copt el2¥a) df theé\Rratocot | e

235 Ajrcroafot nEenagnisn efisai rcraft engines (other than those used in mileotpstoy, cust oms

technol ogy é, together with all modules and ot her i nsanddlltatadanualsrandoecopdsr at ed or
rel ating t hi@xbgdfthe Pootodok t i c | e

244

AHel i copt er 0 -them-aimmmchifids other than those used in military, customs or police services) supported in flight chiefly by the reactions
of the aironone ormore power-dr i ven rotors on substantially vertical axes é, together with a
equi pment (including rotors), and al/l d ¥2)(d) of thmBrotac@.l s and records relating ther

245 GoopE at para. 3.9 (Unidroit 2019).

246 14, at para. 3.11.
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subject of a separately registered international interest during the time the helicopter
engine is installed on such helicopter(e) is capable of being subjected to the
registration of a prospective international ing¢r@r prospective sale) which will be a
valid registration against the helicopter engine upon the removal of the helicopter engine
from the helicopter and will relate back to the time the prospective registration was
completed?s and

(iv) upon removal of thedlicopter engine from the helicopter, the helicopter engine is free
of any registrations that were made against the helicopter while the helicopter engine
was installed on such helicopeer.

Consistent with the concepts discussed ingaagraphs (iii) ash (iv) above, the Official
Commentary suggests at least two options to address issues related to the perfection of rights and
priorities in helicopter engines: (i) register an interest during a time when the helicopter engine is
not installed on any helpter and take the steps necessary to establish that the helicopter engine
was not installed on a helicopter at the time of the registration, or (ii) register a prospective
international interest in (or sale of) the installed engine which, immediatelyitsp@moval from
the helicopter, will become a current international interest (or sale), the priority of which relates
back to the time the registration was originally m&el@he priority of any such interest, when
properly registered, would survive asyu b s equ e nt installation on a
rights would be and remain proteceed.

Discussions regarding prospective registrations with regard to helicopter engines raise
important questions about the nature of a prospective interestearetjuirements related to making
a valid prospective registration. The International Registry system is designed to require that parties
identify their proposed registration (in this
ipr os p e cnationakimerestth That is, the parties physically making the registration must
check a box as to whether the registration i
discussion above, many practitioners chose to make two separate regisagdimss helicopter
enginesf i rst, a Acurrento registration, iIi mmediatel

247 4.

248 GoopE para. 2.61 and 3.11 (Unidroit 2019).

249 4.

250 4.

251 prticle XIV(3) of the Protocol provides that ownership of or another right or interest in an aircraft engine is not affected by its installation on an aircraft
(and this interest is not subjected to the provisions of Article2 9 ( 7) of the Convention since those provisions are

252Forexample,thechoiceontheInternationalRegis‘.tryistoregi ster an fAinternational interesto or a fAprospecti
di scussion, we sometimes refer to the international ihenmomentatistsearahabletohtbe Acur rent o
International Registry.
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this was a workable solution, it has been the subject of much discussion and has led to multiple
registrations which resulted in corngalted and lengthy Priority Search Certificates.

This issue was addressed and clarifiedthe Official Commentary First, the Official
Commentary clarifies that a review of the Cape Town Convention and the applicable Cape Town
Regulations leads tothe acomh usi on t hat the requirement t o i
Aprospectivedo was and i s for st &tinstsad bnealist pur p ¢
look to the facts and circumstances related to the interest being registEmgcexanple, if Debtor
A grants a security interest and international interest in favour of Bank A, with no conditions other
than closing the transaction, and all elements of an international interest are satisfied, then the
registration is a current internatidnaterest regardless of whether the registering parties selected
the box marked fAinternational interesto or Apt
Registry system.

On the other hand, if the agreement between a debtor and lender ceseusity interest in a
helicopter enginghat is attached to a helicopter, then one of the elements of the formation of an
international interest is missing, and the registration of such an interest is deemed a prospective
international interest regardiesof whether the registering parties selected the box marked
Ainternational interestodo or Aprospective inter
interest are satisfied (e.g., when the helicopter engine is removed from the helicopheremgyine
becomes an #fAaircraft objecto over which the d
becomes an international interest without any additional action by the relevant parties, and the
perfection relates back to date the interest wasregistered. This is the case whether the parties
made the registration as an Ainternational i nt

In light of the language in the Cape Town Convention and the additional analysis in the Official
Commentary practitioners should be comfortable with the registration of only one international
interest and only one sale (assuming that is the intent of the parties) when dealing with a helicopter
engine, regardless of the status of its installation. Having lsaiddare must be taken so that all
parties understand the issue and agree to a proposed course of action with regard to creating a valid
registration, whether current or prospective, in a helicopter engine.

Practitioners have explored other practical @i relating to the creation and perfection of
interests in helicopter engines, including

(i) prior to closing, inventory relevant engines to identify the helicopter on which each
engine is installed and evaluate options, including removal of engines &bothey

253 GoopE at para. 2.61 (Unidroit 2019).

25414, at para. 2.40(2).
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(i) parties agree to make a new registration at any time the engine is removed from the
helicopter (i.e., when the engine is considered a separate aircraft object);

(i) if multiple lenders/creditors/lessors are involved with a debtor owner or operator, th
parties can enter intoaninierr edi t or agreement to ident.i
interest in and priority regarding relevant engines; and

(iv) require a regularly scheduled inventory and report regarding helicopter engines and their
installation status Based on that information, determine if any additional releases or
registrations or terminations should be made.

While there are divergent views in the aviation community as to the treatment of helicopter
engines in the Official Commentary, the registna of prospective international interests with
respect to an engine while it is installed on a helicopter should provide the desired comfort to ensure
the creditords interests are adequately protec

Example Owner and Mortgagee enter into a security agreement that grants an international interest in a helicopter
661 SEAO2LISNI €0 yR GKS KSEAO2LIWGSNI SyaayS OdzNNByidfe Ayaidl
helicopter engine in dvour of Mortgagee. At closing, the parties register an international interest, or prospective
international interest, as applicable, from Owner in favour of Mortgagee against Helicopter A and a separate registration
against Helicopter Engine A. Becausdiddpter Engine A is attached to Helicopter A, it is considered a component of and
AyOft dzZRSR Ay (KS RSFAYAGAZ2Y 2F || aKStAO2LIi SN®PE ¢KSNBTF2NB3
for the period of time Helicopter Engine Anstialled on Helicopter A. The separate registration against Helicopter Engine
A, made at a time when it is installed on Helicopter A, is not a valid current international interest registration against
Helicopter Engine A because it lacks the elements tumpose an international intere®f but it is deemed to be a
prospective registration that will ripen into a valid international interest at the time Helicopter Engine A is removed from
the Helicopter A regardless as to whether the original registratibnay RSaA 3yl G6SR a |y d&aAydSNy
GLINPALISOGADGS AYUSNYFGA2Yy It AydSNBaloé

Practice Note The above example may or may not result in a first priority international interest in Helicopter Engine
A in favour of the Mortgagee. The Mortgagee vake its interest in Helicopter Engine A subject to competing or conflicting
registrations which were made against (i) Helicopter Engine A prior to its installation on Helicopter A, and (ii) Hélicopter
prior or subsequent to the installation of HelicoptBngine A. According to the Official Commentary, theipstallation
registration of an international interest or any other registrable interest against a helicopter engine will continue yo enjo
the full benefits of the Cape Town Convention, includiresprvation of priority, after installation even though it thereupon
OSl1asa G2 06S Iy 4a20280G¢ ol yR &adzOK NRARIKGaE PSBREiMpNEMRYNA (& | NB
registration of an international interest in a helicopter tHdelicopter Engine A was installed on at the time of registration

would not survive the removal of Helicopter Engine A from that helicopter.

2559, at para. 2.61.

256 GoopE at para. 3.11 (Unidroit 2019).
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In light of the above, the Mortgagee will lose a priority battle with any party who has made a valid pisbratign
against Helicopter Engine A (i.e., at a time when it was not attached to any helicopter). If Helicopter Engine A remains
installed on Helicopter A through the negotiation and closing of the transaction, the Mortgagee will also lose a ptiteity ba
against any party who has a prior registered interest in Helicopter A for as long as Helicopter Engine A is installed on
Helicopter A. To avoid this result, provided that Helicopter Engine A is either installed on Helicopter A or uninstailed on
helicopter at the time of closing, the Mortgagee simply needs to conduciclaging searches with the International
Registry, the relevant aviation authority and any applicable lien registry, covering Helicopter Engine A, but withoutithe nee
to search forregistrations with respect to any helicopter on which it was previously installed. If Helicopter Engine A is
installed on a helicopter other than Helicopter A, the Mortgagee must also search with respect to that helicopter for
competing international irgrest registrations. If those searches identify prior unreleased registrations against Helicopter
Engine A or any helicopter to which it is currently attached, the parties should require a release of those registrations as

part of closing (or otherwise age to a suitable intercreditor arrangement).

The same is true for any party to a transaction involving helicopters and helicopter engines.
Prior to a closing the parties must identify all helicopter engines and helicopters and their installation
statudlocation. Parties should obtain (i) priority search certificates from the International Registry,
and (ii) a registration and lien search for helicopters from the relevant aviation authority (as a
general rule, aviation authorities do not track titletéiens on engines of any kin#j. Diligence
should be conducted to determine if any other searches are necessary or advisable (e.g., a PPSA
search in Canada). Because the International Registry priority search certificates for helicopter
engines can be complex, it is important to allece necessary time prior to closing to fully
evaluate and understand the priority search certificates and obtain any required releases or
discharges.

Example Owner is obtaining a loan from Lender A with regard to Helicopter 1 which includes Engider Ae
Ay@SadAiarisSa GKS 9y3aAaySQa R20dzySydalridAaAzy yR RAAO0O2OSNE (KI
2. Lender B has a registered international interest against Helicopter 2. Although the priority search in respect gihne En
NEGSIHta y2 AyiSNBada d(dKFG KIGS 6SSy NBIAAGSNBR 3FAyald GK
ddzo2S0Ga GKS 9y3aAayS (2 [SYRSNI . Qa AYOdSNyriadAzylf AyadSNBaid |
Lencer B in the Engine would be to require that the Engine be removed from Helicopter 2. Upon removal of the Engine,

Owner would register an international interest in favour of Lender A with respect to the Engine. Absent such removal, Lender
. Qa Ay (BdpdBr fwhishyhclud&s the Engine) would prevail. In the alternative, Lender A and Lender B could address
the issue in an intercreditor agreement whereby Lender B agreed to subordinate its interest to that of Lender A (in which

case the parties shouletgister a subordination with the International Registry with respect to the Engine).

257 The U.S. FAA is an exception. While the FAA does not track title to engines it is the repository for liens with a U.S. nexus against engines rated at
greater than 550 horsepower.
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F. Accessions

Accessions of parts and other equipment and/or systems to aircraft are often challenging to
address and often create complicated intercreditor relationslagiguparly in default scenarios.
The Cape Town Convention seeks to deal with accessions by carefully distinguishing between an

Afitemo (such as spare parts, modul esztandanmput er
Afaircraft Q%Y e the Gape Towh Cdnvemtinseeks to preserve the rights (under
applicable | aw) that an owner or credit®®r of &
of such item on an aircraft object. The Cape Town Convention ensures that thésiofahesowner
or creditor of an Aitemo, held prior to its ir
any international Il nterests registered against

any nonconsensual rights onterest registered under Article 40 and any national interests under
Article 50 notice of which has been registered in the International Registry). Thus, so long as the
ownership or security interests an nmpacteelgd ar e
virtue of such installation, the Cape Town Convention will not interfere with such priority.

Exampley Ly QuagEINI26Fa | A FA a@adSY Lendekl0A i@ [02{FB5INY (1 KNR YO 2ta 3y
with the production and installationf wifi systems across a fleet of aircraft. Lender has been granted a security interest
over the wifi system to be installed in each of the aircraft. The wifi system is readily removable from the aircraft without
damage to the aircraft or the system itgelt is clear that so long as Lender has perfected its security interest in the system
under applicable law in advance of installation on the aircraft and local law would preserve such interest notwithstanding
the installation of such systemonthealrcF i = [ SYRSNDa Ay iSNBad gAtt y20G 065 | FFSC
against the applicable aircraft under the Cape Town Convention.

G. Non-Convention Interests

It is important to note that, while not all (or even any) interests in a particular transaction will
constitute Ainternational interestso under the
be made in respect of those AGape Town Convention interast nonfconvention interests )
with the International Registry. This is primarily done with a view to putting third parties on notice
of the existence of the nemonvention interest. However, while registering a -nonvention

interestmay, dependingonveht consti tutes fAnoticed under the
actual or constructive notice of the existence of a-eumvention interest, registration with the

258 A Aiitemd, for these purposes, iafcrat objedt. hi ng which does not constitute an

259 GoooE at para. 2.227-2.231 (Unidroit 2019). Article 29(7) of the Convention is replicated in Article X1V(4) of the Aircraft Protocol.

260The convention i mportantly and intentionallyounsdédatthehedom(fwhnshalaredofaenopg
accession). By choosing the term Ainstalledo, the Conyv eariheanddoes fiofapplyt i vel y e xc
to items that are not merely installed but attached or incorporated. The Official Commentary seeks to address the distinction between these terms and
the implication of such usage as follows:

The terms fAinstalledodo, fAincorporatedo and fAattachedo ar e associdtiondbevieenthed but app:
accessory and the principal object. On this bashostanyionasytsigrifitastddamageeitherso t hat t he
the object or to the accessory, while fAincorporatedo i ssonairttothebbjecteuchtter end of t
the accessory | oses it sstdthkeétermmediate poaition whérathetaecesboe detaing iteifleatity but cannot be detached without

significant damage to the object or the accessory. GOODE at para. 2.231 (Unidroit 2019).
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InternationaRegistry will not afford such neoonvention interest any of the protecis, priorities

orremediesvail able to an Ainternational i nteresto
where such aon-convention interest must be perfected under applicable law and such perfection

has not occurredgegistration with the Interat i on al Registry wil/ i kel
non-perfection.

The extent to which a court will regard such a registration as putting third parties on notice of
anon-convention interest will largely depend upon what constitutes effective notiwed@arties
under applicable law such that a third party on notice of the registerezbneantion interest may
lose priority to that interest. For example, in some jurisdictions actual notice must be given in order
to affect the interests of third pes. In others, constructive notice will be required to constitute
effective notice such that a third party who has not conducted a search but ought reasbasably to
conducted a search is deemed to be on notice of thearmention interest.

Where paiies to a transaction agree to register-oonvention interests, there is a danger of
confusion over which registrations against a
interestso under the Cape Town nemationalRegistoyn and
itself does not identify or distinguish particular interests as being eligible international intiérests.
is therefore prudent to clearly identify in transaction documentation and legal opinions delivered in
connection therewith, wbih  of t he regi stered i nandwhichéres ar e
not. Parties registering naonvention interests on the International Registry nedd mindful of
their obligations to discharge those interests at the appropriaté&time.

A distinction must be drawn between the consensual registration of@nwantion interest,
which is the focus of the preceding discussion, and the unilateral registration ctansemsual
right or interest that falls outside of the Convention becaliseuhderlying interest is falsely
claimed, or because the inter est-consersualrightoval i dlI
i nt e \Whild tide.former is a consensual act that is unlikely to evoke controversy or adversely
i mpact atargsts,rthe atser constitutes a unilateral assertion of claim against title or other
interest, and may be expected to invite a defense or cetlater and could attract liability as a
tort.

In order to be a registrable noonsensual right or interdsthus subjecting that type of interest
to the Conventi ono6s iteegnderlyinginteresynsustarsedethedawp r i or i
of a Contracting State that has made an election under Article 40 of the ConvEatdate very
few types of iterest have been addressed in this fashion by Contracting Statebathedgment
liens and tax liens. So the nature of permissible registrablecorsensual interests today is

reasonably narrow. Once a Contracting State establishes a categoryest edea registrable non

See Section IV.F. below.

262 Article 1(dd) of the Convention; GOODE at para. 4.40 (Unidroit 2019).
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consensual right or interest, registration is required in order for the interest to establish its priority
as against other registrable interests.

In contrast, many forms of nesonsensual interests may arise under nationathaware not
made subject to an Article 40 declaration, and all of these would beamwention interest®Any
registration of such an interest is invalid for all purposes of the Convention (as is thetlcasey
registration of a nowonvention interd¥ and is unlikely to produce any notice benefits under
national law because the registration is too misleading to give third parties noticeiodénling
right or interest. Such a registration misleads third parties (including the aftetieat) ado the
nature of the underlying right or interest, as well as its priority and effectréghstration is
misleading as to its nature because the information reflected on a priority search certificate will
imply that the underlying right or interest istlwn one of the categories listed by the relevant
Contracting Statebs Ar t The egistrdliondensieadimgad tdo tben, wh
priority and effect that the right or interest would be afforded sincagibearance of the regisioat
on a priority search certificate implies that priority is tied to the time of registration, when its priority
is instead established by national law and is unrelatdeetoegistration in any wede

Practitioners should exercise caution and diligehasked to register a neconsensual right
or interest to ensure that the underlying interest constitutes a registrabtensamsual right or
interestzs¢ In most cases this may be readily determined by review of the underlying court order or
tax levy, and noting that the court or agency is situated in a Contracting State that haanmade
Article 40 declaration covering the relevant interest. Unlike the consensual registration ef a non
convention interest, which requires the agreement of the erexhtd the debtor and is therefore
unl i kel y t o i nj2regetragon gf a moeodsensualrigheor isterdstsounts to
an adverse claim against title, and unless it is based on a valid right or interegtlima@nstitute
an actionabletort, such as slander of tit#e8.A practitioner who knowingly assists in such a
registration could be exposed to claims by the affected parties or to disciplinary charges for violation
of applicable codes of ethical conderet.

263 See Section II.H herein.

264 GOOBDE at para. 4.293 (Unidroit 2019).
265 GOODE at para. 2.40(4) (Unidroit 2019).

The International Registry has implemented new requirements to making these types of registrations in an effort to reduce registrations no
contemplated by Article 40. See Section Il.H. herein.

267 GOOBDE at para. 4.157 (Unidroit 2019).

268 Transfin v. Stream Aero Investments SA and Aviareto Limited (Irish High Court i unreported) 13 May 2013; see also RESTATEMENT (SECOND) OF

TORTS § 623A.

269 Transfin v. Stream Aero Investments SA and Aviareto Limited (Irish High Court i unreported) 13 May 2013; also, any one or all of the American

Bar Association6s Model Rules 4.1 (relating to false stthaveenmmurpdssothertharan att orne
to burden a third person) or 8.4(c) (relating to attorney conduct that involves dishonesty or misrepresentation) could be cited as a basis for a disciplinary
charge in a proper case.

75



H. Regional Economic Integratio n Organisations

The Cape Town Convention does not just envisage accession by sovereign states but also
accession by a Regional E B B h Praadecup df sovereigirseatess o n C
where such REIO has competence over certain matters goMeyrthe Cape Town Conventigh.

At the date of writing, the European Union is the only REIO to have acceded to the Cape Town
Convention and Aircraft Protocat The declarations made by the EU at the time of its accession
to the Cape Town Convention and Aircraft Proto¢dBU Declarations,) and the Council
Regulations and European Parliament Regulations referred to in those declarations, affect the
capacity of nember states to make declarations un@ape Town Convention Article 55
(Modification of provisions regarding relief pending final determination) and Aircraft Protocol
Article VIII (Choice of Law), Article X (Modification of provisions regarding relief joamg final
determination) and Art i cRekevaXArtick8¢ medi es on | ns

It was concluded at the Unidroit Semiriathe European Community and the Cape Town
Conventioni held in Rome on 26 Novemb2000 that the effect of the EU Declarasonas that,
under EU law, an EU Member State who has ratified the Cape Town Convention and Aircraft
Protocol:

q would neither be able to make a declaration under Aircraft Protocol Artitlenor
amend its national laws on the subject of Arti¢li;

q cant make declarations under Aircraft Protocol Articles X and Xl but could, if it
chooses to do so, amend its substantive national law to produce the same substantive
outcomes as if a declaration under Articles X and X| had been made; and

i can make all othedeclarations available to be made by a Contracting State under the
terms of the Cape Town Convention and the Aircraft Protocol.

It is of note that, breach by an EU Member State of the requirements of the EU Declarations is
a breach of EU law only and nobeeach of the Cape Town Convention itself. It is a matter solely
for the EU to take steps to secure compliance by its member states in the event that a declaration is
deposited by a member state in contravention o

Following the wthdrawal of the United Kingdom from the European Union ot Bhuary,
2020:

a) The United Kingdom is not bound by the EU Declarations; and

270 see Article 48 of the Cape Town Convention. Note that under Article 48.2, an REIO has to make a declaration at the time of the signature specifying the
matters governed by the Cape Town Convention in respect of which it has competence.

271 council decision of 6 April 2009 (2009/3704/EC).
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b) The United Kingdom may make the declarations it sees fit under the Relevant Articles.

l. Relationship with Other Treaties

The Protocol expressly addresses the relationship between the Cape Town Convention and
three other treaties: (fpe Convention on the International Recognition of Rights in Aircraft signed
in Geneva on 19 Jurie9 4 8 (QemetaeConitentiom ) ; the( Gowehtion for the Unification of
Certain Rules Relating to the Precautionary Attachment of Aircraft signed at Rom&/ary 2933
( t RRemefConventiord ) ; athedJNIDROIT Convention on International Financial Leasing
signed at Ottawa on 28lay1 9 8 8 I(tdrnat®nalfiFinancial Leasing Conventioro ) . As a
practical matter, the Geneva Convention is by far the most important of the three.

() GENEVA CONVENTION.

The Geneva Convention may be characterised as establishing an international cheice of la
rule. Broadly speaking, the Geneva Convention states agree that certai® nigbtsded in the
state of registry take priority over rights that are unrecorded or recorded in other jurisdietions.
The validity, enforceability and perfection of such &ea Convention recognised rights are all
governed by the law of the state of registry.

Because the Geneva Convention has been adopted by-eigatyountries, and its application
turns solely on the place of aircraft registry, while application of thee Gagvn Convention may
be based on either the place of aircraft registry or where the debtor may be situated, there are many
situations in which both the Cape Town Convention and the Geneva Convention may be applicable.
A priority conflict may arise in a c&@ where one creditor, who has taken all appropriate steps to
register its interests in accordance with the Geneva Convention, competes for priority against
another creditor who has registered its interests under the Cape Town Convention, raising the
quesion of which of the treaties should be given priority.

Fortunately, ArticleXXIll of the Protocol establishes a priority rule that applies where both
the Geneva Convention and the Cape Town Convention cover a particular interest and the priority
issue is pesented in a forum jurisdiction that is a party to both such treaties. In that case, the
applicable Cape Town Convention Contracting State is required to give priority to the Cape Town
Convention whenever one of its courts is the forum for a dispute.

272 To qualify as a right within the scope of the Geneva Convention, the following criteria must be satisfied: (i) the right in the aircraft must be any

one of a fAright of propertyo, a right of possessi on c o wepdsieisr right {i)theaghtpur chase
must be Aregul arly r ecor de dfregistry;anddii) the intecest mesgbie sohstityted in nacordartceewitls thedaiv ef the state of
registry.

273 There are a number of matters addressed by the Geneva Convention that differ from the Cape Town Convention but are beyond the scope of this
discussion. Although Article XXIII of the Protocol establishes the priority of the Cape Town Convention over the Geneva Convention when the two conflict,
such matters could nonetheless prove important in a number of circumstances. These include: (i) definition of and the priority accorded to certain types
of non-consensual rights and interests; (ii) limitations on period for which accrued interest may be secured; (iii) the effect of knowledge of the competing
interest; (iv) the procedures applicable to foreclosure; and (v) differing treatment of an engine depending upon whether the engine is deemed a spare
part that is maintained for temporary installation on various aircraft or instead is a part of a particular aircraft (whether or not installed).
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It is possible to render such potential conflicts moot. No conflict arises if the parties follow the
rules of both treaties by making all the registrations that are advisable under the law of the
jurisdiction in which the aircraft is registered and under tla@eCTown Convention, if the
transaction has a connection to a jurisdiction that has adopted the Cape Town Convention.

Practice Note As a general rule, if an aircraft is on the registry of a country that has adopted the Geneva Convention,
it is advisabled follow the country of registry requirements for constituting and registering a lease or a security interest (so
long as there is no significant burden or cost for doing so) and also to follow the Cape Town Convention requirements for
registering any inteests that constitute international interests. Of course, such an approach is equally advisable when the

jurisdiction of registry is not a party to the Geneva Convention.

There are at least three reasons to follow this approach to registrations regafrdegs
analysis as to which treaty, the Geneva Convention or the Cape Town Convention, will be given
priority in the particular circumstances:

1. there is typically no disadvantage to completing all potentially applicable registrations;

2. completing all poterdilly applicable registrations ensures that third parties are
di scour aged from chall enging t he credit
registration was not completed; and

3. choice of law rules are forum specific (it may be difficult or impossible édigir the
forum in which a battle over the priority of conflicting interests will arige).

Note that the applicability of the Cape Town Convention priority rule is limited to cases
involving a conflict of law that is litigated in a Cape Town Conventiontéeting State and which
involves an interest that has been validly constituted and registered under the Cape Town
Convention. Whether the Cape Town Convention priority rule or the Geneva Convention priority
rule will apply at all depends upon whether theum that is ruling on the question is a party to
neither, both or just one of such treaties, and whether the competing interests were constituted and
registered in accordance with neither, one or both of such treaties. If a particular state is signatory
to both the Cape Town Convention and the Geneva Convention, the Geneva Convention (even
though it has been superseded as described above) would nonetheless provide a benefit in situations
where specific competing interests arise under another Genevarionyarisdiction which is not
also a Cape Town Convention jurisdiction (in this case the Geneva Convention would complement
the Cape Town Convention where the applicable law is that of such Contracting State to the Cape
Town Convention, since for purpasef the Geneva Convention the law of a contracting state party
to the Geneva Convention will then include the law incorporating the Cape Town Convention).

274 The potential jurisdictions in which a matter may be litigated include the place of the debtor, the place of one or the other of the two competing creditors,
the place where the aircraft is located at the relevant time, or the place where the aircraft is registered. The number of possible forums is therefore more
than four, and potentially a very large number because an aircraft may be present in most any jurisdiction from time to time. Thus it may not be possible
to determine whether the forum will be one that follows the Geneva Convention or the Cape Town Convention.
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() ROME CONVENTION.

The Rome Convention establishes certain limitations on the rights of ppadies to arrest
and detain aircraft, and thus where applicable would conflict with certain of the remedies created
under the Cape Town Convention. As between two Contracting States, Xiidleof the
Protocol provides that the Rome Convention is soled in its entirety (and not only as to matters
that are inconsistent with the Cape Town Convention) unless the forum Contracting State has opted
out of Article XXIV. The Rome Convention was not widely adopted and, in any case, at the date of
publicationof this Guide none of the Contracting States have made amubpleclaration under
Article XXIV.

(111) UNIDROIT CONVENTION ON INTERNATIONAL FINANCIAL LEASING.

The UNIDROIT Convention on International Financial Leasing (Ottawa, 1988) establishes
certain substate rights of a lessor and a lessee in certain leasing transaction between persons who
have places of business in different countries. As between two Contracting States XXNiahé
the Protocol provides that such Convention is superseded in itsye(dinet not only as to matters
that are inconsistent with the Cape Town Convention). There is no ability for a Contracting State to
opt out of ArticleXXV of the Protocol.

IV. Registering An Interest

One of the essential features of the Cape Town Conventidneigstablishment of the
International Registry, a central online registry of interests in aircraft objects. This section will
provide an overview of the International Registry, some of its technical features, and the variety of
users and entities which mmanake use of the registry. This section also explores the various search
features of the registry and the requirements for discharging a registered interest.

A. International Registry

The International Registry is an electronic wWedsed system, operated Byiaret®™ as
Registrar, established pursuant to the Cape Town Regulations as the facility for effecting and
searching registrations created under the Cape Town Convé&ntibis available for use seven
days a week on a twenfgur hour basis except ftimited periods during which it may be closed
as necessary for maintenance, technical upgrades or other special circumstances.

275 pviareto Limited, based in Dublin, Ireland, is a joint venture of the Irish government and SITA. In June 2014, the Council of ICAO opted to reappoint
Aviareto to operate the International Registry for a third five year term from 2016 to 2021.

276 gection 3.1 of the Cape Town Regulations.

277 section 3.4 of the Cape Town Regulations.
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The International Registry provides for the registration of interests as against particular
uniquely identifiable aircraft obgts rather than against parties to a transaction. Anyone upon
paying the requisite search fee can perform searches with respect to aircraft objects (but not with
respect to transaction parties). A search with respect to an aircraft object return®atyesleerch
Certificate, a list of all registrations (including registrations which have been discharged) with
respect to the aircraft object.

Interests are registered electronically with the consent of the appropriate parties. With one
exceptiore® no transaction documents are deposited with or accepted by the International Registry,
which keeps administrative costs of the International Registry to a minimum, and protects the
confidentiality of the terms of each transaction. This approach is in linetypiital practice in a
notice based registry, such as the International Registry. Because the International Registry is an
electronic database searchable over the worldwide®walhiser must have a computer with internet
access and the necessary softwaraccess the International Registry. The search function of the
International Registry is fully open to the public, but there are restrictions established by the Cape
Town Regulations which are designed to ensure that only authorised users make oag#strati

B. User Entities
() INTRODUCTION AND DEFINITIONS.

A prerequisite to registration of an interest is that each party to the transaction or agreement
giving rise to said interest must establish an acéBuwmith the International Registry. A legal entity
or an individual with an account on the International Registry, for purposes of being a named party
in a registration, i s r ef eMUEGeId.Whem undedaking théit r an s
process of establishing an account, a prospective TUE mpsb apn t an fHAaadamini st
individual who will havejnter alia, the authority to consent to or make registrations on behalf of
its TUE. The administrator of a TUE will also have the ability to authorise other employees of the
TUE (r ef er rnesda ctto nd9o)a effadr aafh e nppofessipnalaised e@aic h a
fiPUO) of a fAprofePUEDDPNED woemseahttbobyobpefiistratio
PUE is a firm or other grouping of persons providing professional services to a TUE, typically a
law firm or other company that assists TUEs in making registrations on the International Registry

278 see Section I1.H. herein, which describes the registration process for RNCRIs.
279 The web address is https://www.internationalregistry.aero.
280 GoopE at para. 2.192 (Unidroit 2019). See also Section 4 of the Cape Town Regulations and Section 7 of the Cape Town Procedures.

281 | this case we are referring to an account other than a guest account. The guest account, introduced in October 2019, is free and there is no vetting of
the account, other than an automated verification of the email address. Therefore, this account can be used for searching but not for registering. TUE
and PUE accounts, described in the text, are permitted to make registrations as their identity and contact details has been vetted.

282gection2. 1. 20 of the Cape Town Regulations. A fAtransacting user o imeafnthat an i ndi vi
entity. 1d.
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whenit is authorised to do so. A prospective PUE must establish an account with the International
Registry in order to act in such capacity and must also appoint an administrator who may further
approve professional users within that PUE. A professional udedas typically an employee,
contractor or agent of a PUE. The PUE administrator and all professional users may request
authorisation from a TUE to consent to or make registrations on behalf of such TUE. The TUE
receiving such requests may reject thepprave them for the individual in question or for all or
some professional users of the PUE. The TUE may also revoke authorisations it has granted.
Additionally, those holding such authorisations (i.e., a PUE and professional users) may renounce
them. Allauthorisation requests, approvals, rejections, and renunciations are done electronically.

TUEs and PUEs are together mREHs®);r eldUd camds MU
together referredRWUsO) as fAregistry userso or

(I) ESTABLISHING AN ACKOQWPPOINTMENT OF ADMINISTRATORS.

1. Establishing the Accounflo establish an account (other than a guest account) with the
International Registry, the prospective administrator of a prospective RUE must make an
application online at, and follow the ingttions on, the International Registry website. The
applicant must provide the legal nhame, entity type (e.g., corporation, limited liability company),
address and state of incorporation or formation of the prospective RUE and his or her own legal
name, pbne number, email address, job title, date of birth and address, and must create a password
which is stored locally on the computethat the administrator will use to interact with the registry.

The password will be used when electronically signing daimgaconsents on the webstte The

applicant must pay for the account and provide the International Registry with the following items

by email: (x)evidence of its existence, such as a certificate of formation or good standing and

(y) Certificate of Entit e me nt QEAO )Acitn (d&i form prescribed by
which must be on the letterhead of the applicant and signed by a person who has authority to act for

the applicant. The CEA is the official appointment of both the administratormandi kup c k

c o n tzafar theentity.

An official at the International Registry will verify, according to the standards set forth in the
Cape Town Regulations, that (ife entity exists and its contact details are accuratehgii)
proposed administrat@nd backup contact may be contacted at the email addresses and phone
numbers provided by the administrator, and (i CEA form nominates such individuals to act in

283 Eyture versions of the International Registry may adopt a technologically different approach to storing these passwords, or may not store them at all,
instead relying on a hash of the password stored in the cloud. The critical point is that access to the key used to sign transactions is controlled by the
TUE or PUE and is not available to the Registrar.

284 Currently, the International Registry offers a one year license costing $200. Payment should be made on-line and by credit card.

285 gection 5.12 of the Proceduresu nd e r  t h e Cape Town Regul ationapreqnontaesodoai RUotdeappoiassasfibahb
occur which could reasonably be expected to result in unauthorised access to and use of the International Registry. As part of the application process,
the applicant will need to provide the name, email address, phone number and job title of the back-up contact to the International Registry.
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these roles on behalf of the entity. This account vetting is carried out by phomenaidand
typically takes one or two business days once all documentation has been received. Once vetting is
successfully completed, the registry official approves the account and sends to the administrator an
email containing a link to its digital certifite. The administrator must download the digital
certificate into the same keystore associated with the password previously created (i.e., the
certificate must be downloaded onto the same computer from which the original application was
made and upon whicthe password was creaté#)The keystoralso contains the private key for

the administrator. The private key and password are never transmitted to the International Registry.

Practice Note Due to the electronic nature of the International Registry, it is vital that all computers and networks
from which the registry is accessed are adequately secured. This will certainly include, at leastsuatnd antspyware
software; network and device level firewalls; regularly patched Operating Systems and the latest software, adequate access
control at the operating system level and sound security practices such as not sharing passwords. For machines that leave
the office, encryption is a must. Data bagis are also recommended. Providing adequate security is mandatory and will
require the skills ofan information technology professional. Practitioners may consider adopting cyber security and

information security standards such as ISO 27001 or the NIST cybersecurity framework.

The administrator should carefully choose the specific computer thdtomdle the keystore,
because the administrator will be able to interact with the International Registry from that computer
only (although it is possible to transfer the keystore to another computer with support from a registry
official). If the computer thiaholds a digital certificate is damaged or otherwise inoperable, the
applicable user will have to contact the International Registry to obtain a replacement digital
certificate at a cost of $10. The use of a digital certificate in order to effect regisran the
International Registry is password protected but the International Registry does not have access to
the password, so if it is lost a replacement digital certificate will be needed. The time it can take to
obtain a replacement digital certdite, as well as the cost involved, are why bagk of the file
containing the relevant private encryption keys and digital certificates are recommended.

2. The Administrator The administrator is the individual who typically conducts the business
and conmunication between a RUE and the International Registry.

The administrator of a TUE can take the following actionanéke any and all registrations
on behalf of a TUE, (iiglectronically authorise new TUs within the TUE to make registrations on
its belalf with regard to specifically identified aircraft objects, (@lgctronically authorise PUs to
make registrations on behalf of the TUE with regard to specifically identified aircraft objects,
(iv) manage the International Registry account and comntenigth the International Registry on
various issues, and (v¥@voke authorisations of TUs and PUs.

286 £yture versions of the system may not require the digital certificate to be downloaded onto the same computer, but as of 2019, this remains a requirement.
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The administrator of a PUE can take the following actionsnéike any and all registrations
on behalf of a TUE (with one exceptiéfwhen so authorisedith regard to specifically identified
aircraft objects, (iiplectronically approve PUs from within the entity, who can then make
registrations on behalf of a TUE if authorised to do so with regard to specifically identified aircraft
objects, (ii)managethe PUE International Registry account and communicate with the
International Registry on various issues, andr@vpke the account and hence the authorisations
of PUs.

The administrator must be an individual, but need not be an employee of the TUE &wrP
which he or she acts in such capaéityTo act in such capacity, civil law jurisdictions require
appointment via a formal mandate, which is in its civil law nature revocable. Thus, ensuring the
properly authorised capacity of the administrator B{H or TUE is imperative to avoid issues of
legality, capacity and registration. Furthermore, bankruptcy is generally another instance in which
a mandate is considered to be revoked in some civil law jurisdictions. This may therefore give rise
to Agapdcistues of the administrator acting on
parties should therefore confirm that the said administrator does not cease, as a result of bankruptcy,
to have capacity to act on behalf of the said TUE or PUE eglailant times.

Practice Note There are three main approaches to using the International Registry. The practical realities of how the
International Registry system works, combined with the nature of the organisation wishing to make registrations, shapes

the approach taken.

The first approach involves a Transacting User Entity (TUE) making registrations directly through an employee or legal

advisor,i.e., a directly controlled administrator.

A TUE may appoint an administrator, often an employee or a lefjasa@r, to make registrations directly on the
International Registry. The benefits of this approach are control, speed and reduced costs. This approach is often used in
simpler transactions that are well within the professional capabilities of the TU&estign. As the International Registry
becomes simpler to use and the use of this approach is expected to become more common relative to the other two

approaches.

The second approach involves a Professional User Entity (PUE) making registrations oof beleatfr more TUES,

having been authorised, on a pebject basis, by each such TUE.

Many of the larger aircrafowning entities, such as airlines, prefer to use this standard Professional User Entity
approach and authorise a PUE to make registrationtheim behalf on a peobject basis. This works well for them as they
have irhouse legal expertise, and often engage legal advice on structuring a transaction and then use the PUEs to co

ordinate the registrations.

287 gee Section I1.H, which describes the registration process for RNCRIs.

288 \while the establishment and maintenance of an account is relatively easy, many registry users have opted instead to engage law firms or other service
companies to assist in establishing the TUE account and to act as an administrator for the TUE.
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One key benefit of using PUEs is thatytlean ceordinate a complex set of registrations. Several TUEs sometimes
appoint the same PUE to make registrations for this reason. This allows the parties to agree on the order and details of the
registrations and the PUE can execute the registrationthernternational Registry as required. Without that coordinating
role, the sequential nature of the International Registry can be a challenge for deals involving more than two parties.
[ Fdzy OKSR |a LI NI 2F DSyYSNI iA2y lifiedthe piddess by iftradicing fhe rale & Yu F St
Coordinating Entity, which is often fulfilled by a PUE, but can be performed by anyone. This allows the Coordinating Entity
to setup complex multparty registrations all in one place where all participantthimtransaction can review it in advance

and consent if required.

The third approach involves a Professional Administrator (PA) making registrations directly on behalf of a TUE having
being contracted to do so, i.e., controlled through a contract for psienal administration services. When the
International Registry went live in 2006, it was anticipated that entities wishing to be named parties in registrations would
take the form of a TUE (where the administrator thereof is an employee) or of a PUEe lve@dministrator thereof is an
FaSydoad | aO2YLINRYA&ASE | LIWNRBFOKI gKAOK az2vYS alg Fa GKS 0
established TUE accounts but appointed what could best be described as Professional Administratorsa@fAis)dter

these accounts.

¢CKS GSNY atNRBFS&aA2YyIlt ! RYAYAAUNI G§2NE A& y20 +y 2FFAOAL
Procedures. When we use this term here we refer to a professional, appointed as administrator for an entity lmihatho
an employee of or legal advisor to, that entity. A PA represents the entity solely for the purposes of making registnations o
the International Registry and sometimes also for making local filings, for example with the Federal Aviation Adimmistrat

in the United States of America.

Several firms, particularly in Oklahoma (USA), have developed a line of business where they provide PA services to
hundreds, and in some cases thousands, of TUEs. The TUE agrees to a contract with the firm proweinicéhand
confirms to the Registrar that the PA is entitled to act as administrator for their TUE. This means that the TUE does not hav
to authorise registrations on a p@bject basis. However, there is a loss of control, as the PA is empowered on the
International Registry system to make all registrations on behalf of the TUE. If a disagreement arises, the TUE, often throug
their nominated BaclkJp Contact®, can request that the account be disabled and can then appoint a replacement

administrator.

If a TUE decides to use a PA, it should satisfy itself that it has adequate contractual protection cioterialig, how
the PA will manage and use the account on the International Registry, that the process for instructing the PA to make
registrations $ formally agreed, that the PA is required to inform it of any notices it receives from the International Registry,
that the firm providing the PA service has adequate insurance and expertise and that the PA has adequate information
security (cybersecuridyin place which can be audited by the TUE. It may also be useful to include arrangements in the

contract for the PA to assist in transferring the account to another administrator if necessary, to ensure that the PA will

289 Thisis a person appointed by the entity pursuant to Section 5.12 of the Cape Town Procedures.
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comply with the Cape Town Regulat®oand Procedures and, most importantly, will maintain a secure IT infrastructure

(including antivirus, antispam and backup of the digital certificate).

One useful and free way of ensuring that the TUE is informed of registrations as they arenbdings to require the
PA to add the TUE email address to the notification list for each registration it makes. This ensures that many of the
International Registry notices will come directly to the TUE as well as to its PA. It may also be useful talaBeickUp
Contact from within the ranks of the TUE, allowing direct control over the account in the case of a disagreement. It is
important to ensure that arrangements have been agreed, including who pays, when a PA leaves the employment of the
firm providing PA services as there is a fee for replacing an administrator. The decision to use a PA should not be taken

lightly, although it has proved successful for many TUEs when managed properly.

3. Controlled Entities

As discussed above, a party must esghlbhn account with the International Registry as a
TUE in order to make registrations against aircraft objects. Once a TUE has established an account
on the International Registry, it may use its account to establish additional accounts for related
compam es i f they fit within the definition of a
fla business entity, trust or association of an
party in registrations, where a transacting user eeliggtronically asserts that it controls, manages
or administers that bugiTmeadvantagetotusing gcontrallederndity o r
is that its account with the International Registry can be established in a matter of minutes. The
adni ni strator for the fAparento TUE <crelag es th

instructions and paying the applicable fee.

Whether a TUE can correctly assert that it controls, manages or administers the company is the
key to determining if suchocmpany i s a Acontrolled entityo. Wil
a common sense determination that a company fc
be incorrect, legally or factually. Additionally, this conclusion may be contrary to pcsitian
have been (or will be) taken for tax and/or accounting purposes or contrary to representations and
warranties contained in leases or loan agreements. Because the issue of control can be complicated
and factdependent, it is unlikely that an attorngifl be willing to render an opinion with regard
to the creation or validity of the controlled entity account; this may be a significant factor in closing
a transaction with a controlled entity.

A ficontrolled entityo0 ac ctoaveidthesnbreatringgnt,amalt b e
potentially more time consuming, process of establishing a-siané TUE. Creating a controlled
entity which does not qualify as one may impact the validity of any registrations made by such
entity as they are in violatioof the Regulations. Parties should be vigilant to confirm as soon as

290 5ection 2.1.7 of the Cape Town Regulations.

291 Goope at para. 5.33 (Unidroit 2019).
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practicable that the accounts of all parties to a transaction have been properly created and
established. If an entity has been established on the International Registry as a Gdtaile

it can be converted to a TUE by following the process on the International Registry website and
paying the fee.

C. Registration Process Overview.

() Overview

There are two methods of making registrations and either can be used. The firdeatsieg
referred to as MulMORp)eaO®Od) ebe segbstdrasiog (8
Cl osi n gz Rorpugbses of the below discussion, registrations made on behalf of a TUE:

(i) through its administrator, whether an emplogeagent (ii) an authorised TU (iii) an authorised
PUE administrator or (iv) an authorised PU, ar

Par tRPO) (i

A detailed overview of the registration process is illustrated in the user manual svioichted
on the International Registry website (https://www.internationalregistry.aero). Also, a set of videos
are available on YouTube demonstrating how to make a registration, search, apply for an account
and generally how to use the key features of thewebsite
(https://www.youtube.com/user/IntIRegistry).

MOR:

In order to effect a registration using MOR, an RP must begin the creation of a new registration
by entering the required data in the appropriate electronic form with the International Registry and
consenting to it. The registration can be applied to multiple objects, hence the name MOR. Once
this has been accomplished and the applicable fee has been paid, the other TUE party to such
interest(s) will be given notice that a registration(s) has bagated and will have 36 hours in
which to consent. In the alternative, the RP can request and obtain authorisation from both TUE
parties in advance, in which case the registration is complete upon entering the required data and
making payment. Once alknessary consents are received by the International Registry system, the
registration will automatically go live with no need for further action on behalf of the registering
parties.

Registrations using MOR require the parties to coordinate and planliyandgfan conducting
a sequence of registrations. This is especially important so as to make sure that certain registrations
go live before any subsequent registrations, which pertain to such previitegshegistrations, go
live. For this reason, MORay be best suited to transactions involving very few registrations, e.g.,

292 The term Closing RoomE is a trade mark of Aviareto Limited.
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the sale of an aircraft where no financing is involved. For transactions involving several parties and

sever al registrations, 1t may betursavi se t o consi
CR:
The Closing RoomE is a sophisticated featur ¢

in May 2015, which is well described in an Appendix to the Cape Town Regulations. Essentially,

it permits a Coordinating Entity to preposition registratifata for multiple registrations and for

multiple objects. The Coordinating Entity can enter registration data as it becomes available and the
Closing RoomE folder serves as a repository fo
the registréion data are referred to as pegistrations. They have no legal standing as registrations

and the Cape Town Regul ations are very clear ¢
adjusted over time. Once the Coordinating Entity is satisfied \wghpteregistration data, the
Closing RoomE f ol eremistratios dati tan o koegerde alteree..Oncp loaked,
theprer egi strations are available for review and
folder or one or more PUEs authos ed by t hose TUEs either by | oc
folder or through reviewofaPiRe gi st rati on Report. Each Closin
ID number so that it can be easily located by parties to a specific transaction. AEP codesed,requi

may be entered at this stage, or during initi:
step to bring these pregistrations live is to pay the registration fee and then release the pre
registrations. The benefits of this approach aretkiatallows coordination, flexibility and changes

while a transaction is being negotiated and (ii) allows thegqgistrations to be lined up in advance

and brought live with one click when appropriate. YouTube
(https://www.youtube.com/user/IntIRegistrgand other video sharing sites contain explanatory
material.

(I) Object Identification:

The International Registry is a notibased system and registration is made against a uniquely
identified aircraft object (and not against the debtor). It is very impbtleat the RP selects the
proper aircraft object when seeking authorisations, making registrations and running International
Registry searches. The information required to effect a proper registration, as it relates to the
identification of an aircraft gbct, is ()manuf act ur emarsu fnaacnteu, r e(ridis) gen.

designation, and (iimanuf act urer 6s seri al nunmBsuchafthes i gned
data for a registration is available via electronic information relating to the awbyafit provided
by the I nternational Re gi sProvided okjecb slantifieatiorRe gi st |

203 Section 5.3(c) of the Cape Town Regulations.
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i nf or m&#oi)gnodand such provided onuptéde tisedivhdre nt i f i «
available.

Having each object available in the providdgect identification informatio® (rather than
manually inputting the relevant data) greatly reduces the chance for errors (which could invalidate
a registration}® Sometimes, however, provided object identification information is not available
for theaircraft object. In such situations, the party effecting the registration is permitted to manually
i nsert ( oosuchinformaiont e xt 0)

Practice Note The utmost care should be taken whenever manual insertions of this type are made as the use of the
electronic information provided by the International Registry is mandatory and, where so provided, is the sole means of
satisfying the identification crité on the International RegistA® Practitioners have found that generally speaking, when
the relevant manufacturer is advised that a specific aircraft object is not listed in the relevant Registry Descriptfons, suc
manufacturer is able to coordinate wiitthe International Registry in order to include such aircraft object in the relevant
Registry Descriptions in a timely manner.

(1l1) Authorisation

In order to make a registration, the RP must have authorisation from the TUE administrator (s)
of the parties tohte registration with respect to the specific aircraft object. Therefore, the first step
for an RP is to ensure that it has authorisation to make the relevant registration. A TUE administrator
may either make a registration directly or authorise (i) a TUa(PUE or (iii) a PU to do s&°
Authorisations apply to specific aircraft objects only; an administrator cannot provide blanket
authorisation to make registrations. To ensure a smooth transaction, authorisations should be put in
place in advance of clogy.

In requesting an authorisation, the critical elements arsel@rting the correct aircraft object
identifier (manufacturer, generic model and ma
(ii) selecting the correct TUE. In the case afude(i) above, where the data is supplied via the
Registry Description (provided object identification informatigshjhat data should, if correct, be

294 gection 2.1.14 of the Cape Town Regulations.

295His’coricallyﬁprovided object identification informati-downhmenbeewi rlefeespéect ot @asanr
description. However, the dataisnotonadrop-d own menu and the regul ationsti®fmern nif@rimRAnowindbed object

296 Whether or not an error invalidates a registration depends upon its gravity and the extent to which it is likely that a person acting in reliance on

erroneous data would be reasonably misled. GOoDE at 2.166 (Unidroit 2019).

297 \whilet hose in the I ndusttexyt onatyh ate fteer m oi sifmete def i ned i fAextwoul erRengasd 2altl4 ons . I'n t
Ainformation submitted in a different format by the registering persono.

208 Section 5.1 of the Cape Town Regulations. Explanatory text has been included on the International Registry to advise that the use of the Registry

Descriptions is mandatory unless the aircraft object being registered does not appear in the Registry Descriptions.

299Specialruleswouldapplyift he applicable Contracting State desi gnat Sek Section¥A belowforai n its ter
discussion on entry points.

300 the Registry Descriptions included on the International Registry are populated from information provided by manufacturers, who routinely update such
information. When new equipment is manufactured and is to be delivered the manufacturer will typically ensure than the equipment can be found on the
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used (and Sectidn.1 of the Cape Town Regulations makes such use mandatory where available).
Where sub data is not available, the RP has the option of entering the data directly, which is
commonly referred to as a Afr el¥.Ctlethetuse ofdreet r vy ;
text entries should only be made when the information is not alaithlough the Registry
Description as the use of a free text description increases the risk of inaccuracy and hence the risk
that the intended registration will not be given proper effect. A registration made using an incorrect
or incomplete aircraft obg identifier may allow a subsequent registration covering the correctly
identified aircraft object to take priority over a prior registration covering the incorrectly identified
aircraft object. The practitioner must therefore be very careful to idemti&rcraft object correctly.

With respect to the selection of the correct entity for a registration, the RP must note that many
entities have similar names and it may be necessary to perform additional due diligence before
selecting a particular entity.h€ RP should note that, given the global nature of the International
Registry, a name may not be unique and information on where the entity is registered or situated
may be necessary to select the correct entity. Moreover, in dealing with a trust @, tnnstee
names can be both similar and lengthy, and the subject of abbreviation, it is essential to confirm as
much information as possible about the name and to carefully review all of the information on the
website to be certain the correct entity isestdd.

When a TUE administrator receives notice of a request for authorisation from an RP, the
administrator should carefully review the notice to ensure that the RP selected the correct aircraft
object identifier as this will be the aircraft object upohiah the registrations will be made. The
TUE administrator should also carefully manage authorisations of PUEs to work on particular
aircraft objects. This includes revoking authorisations after they are no longer necessary. There is
no cost to revoking aapproving authorisations, and accordingly there should be no impediment to
keeping the authorisation list up to date. PUEs should also periodically prune their authorisation
lists to renounce those that they will never use again.

(IV) Completing Registrations

Once the relevant authorisations are in place, the person initiating the registration must log on
to the International Registry website, choose either MOR registration or a prepared Closify Room
folder, select the aircraft object, the type of registratmbe made, and the parties to the registration
and pay the registration fee.

When entering the registration data the RP will also be required to enter the state of registry
for the airframe or helicopter, and if applicable, the relevant unique autimrisade for States
with an entry poing? Finally, the RP must decide whether to specify a lapse date for the relevant

Registry. In situations where the new equipment is not listed, it is a preferred practice to enlist the help of manufacturer in order to update the information
available on the International Registry as opposed to free-texting the relevant information.

301 gee Section V.A. for a further discussion on such authorisation codes.
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registratiore®2 In practice, this feature of the registry system is almost never used and the
practitioner is advised to use a lapse date only when appropriate, which is rare..

Practice Note Entering the registration data is straightforward and at the end of the prottes&®P will be asked to
confirm that the data is correct. Given the value of the assets in question and the permanency of the records on the
International Registry, practitioners are advised to carefully check the data before confirming.

For most registtzgons, the consent of both parties is required. In the case of the MOR process,
when the first party completes the entry of the registration data, pays the registration fee and
indicates its consent, the r egmnosyetreflectedoonthey o e s
Il nternational Registry. The registration wil/l
by the second part For registrations requiring a second consent using the MOR process, the
second party will be sent an emadltifying it that a registration has been initiated and that it has 36
hours in which to consent. Once the second party consents, the registration enters a queue to be
processed after which the registration becomes complete and searchable on theohldkrnati
Registry; this process usually takes only a matter of seconds. For some registrations only one
consent is required (e.g., a discharge will go live immediately when consented to by the party
holding the sole right to discharge).

When using the ClosinBoonE f eat ure, the registration(s)
after (i) all consents are received (ii)all registration data is entered, (iii) if applicable, all necessary
AEP codes are entered, (iv) the pay and release button is selected pagh{ent is submitted

Practice Note Technical problems may arise between the time of final consent and the registration going live. The
only way to confirm that a registration has gone live and is searchable is to perform a search with respect to the relevant
aircraft object and review theriority search certificate.

As all computer systems suffer failures, it is possible that the International Registry will suffer
a failure when a registration which is just about to go live has not yet been deposited into the
registration database. Onceetregistration actually makes it to the registration database it is the
role of the Registrar to ensure that the data does not change and is stored indefinitely. However,
should the International Registry fail just before a registration goes live thevegisarantee that,
upon restoration of the system, the registration will be processed. It is also possible, but less likely,

302 practitioners generally do not specify a lapse date given that registrations can be easily discharged upon the termination or maturity of the relevant
transaction. To the extent that the parties do specify a particular lapse date, the parties will need to monitor such date during the life of the transaction
to the extent that the termination date or maturity date of the relevant agreement is amended or modified in the future, in which case a new registration
may be necessary.

303 5 registration takes effect at the time it is searchable. For a discussion on when a registration become searchable, see Section IV.E. below.

304 Payment is processed when the registration is initiated (in the case of MOR) or released (in the case of CR) and can be made by major credit card

but  not by debit card. Payment may also be made by prepaid credit which has been previously loaded on the system. This can be done by making
a credit card pre-payment, such funds then being available to all users of that entity through the use of a PIN. Alternatively, for larger amounts, a wire
transfer can be arranged with registry officials.
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that a bug in the process to make a registration live will occur and that a registration might not be
properly processed and maylfaVhile the International Registry system has been designed to
manage these circumstances, there can be no guarantee that a registration will actually go live.
Therefore, the RP (and any parties relying on the registration) should always searchrtagdnsgr
Registry after completing any registrations to ensure that the registration they consented to actually
went live and that the applicable registrations have been made in the proper order to achieve the
desired priorities? This is the only guaraee that a registration went live and is searchable. Even

an email from the system stating that the registration has been completed is not adequate proof of a
valid registration. When using the Closing Rdonfeature, there is a further responsibility (see
section 7.4 of the Closing Rodin appendix to the Cape Town Regulations) on RUs to verify that

all registrations have gone live as intended by comparing, within 72 hours, thegjsteation

report provided at time of locking and the priority search cestifis. Any discrepancies discovered
should be reported to the Registrar to be corrected per Section 5.17 of the Cape Town Regulations.

From a Cape Town Convention perspective (consistent with most civil law and common law
jurisdictions), the general rule that registration gives one rankiagga omnesnd it is therefore

oneds responsibility to ascertain that proper
ranking. The lack of registration or the effects of the failure of a computensgsich that an entry
does not go Aliveo should not nullify the int

prejudice third parties who register interests while these interests are unregistered or before these
unregistered interests are sefygently registered. See Sectlbhl.

(V) MAKING A REGISTRATION USING A DIRECT ENTRY POINT OR AN AUTHORIS
ENTRY POINY.

As noted in SectioW.A., a Contracting State may designate an entity in its territory as the
entry point through which the informatisaquired for registration of an international interest may
be transmitted to the International Registry (in lieu of transmittal to the International Registry
directly), either through a Adirect ewowidesy poin
information on the additional steps required to make a registration to the extent that an RU is
required by the relevant Contracting State to
poist oO.

305 gee Section IV.E. for a discussion on searches on the International Registry.
306 See Section V.A. herein for a discussion on entry points.

307 There are currently no direct entry points. Previously, the United Arab Emirates had made the declaration to utilize a direct entry point but subsequently
re-designated its entry point as an authorizing entry point on the grounds of efficiency and practicality.
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D. Agents, Trusts and Representative Capacitie s

It is common in aviation transactions to have one party act in a representative, trust or agency
capacity (e.g., owner trustee, security trustee, collateral agent) for other parties though this practice
may vary from one jurisdiction to another. The C&pen Convention allows this common practice
to continue with the intent to permit a person to take any action under the Convention, whether as
agent, trustee or in some other capacity. Artillef the Protocol specifically provides:

Article VI T Represatative Capacities

A person may enter into an agreement or a sale, and register an international interest
in, or a sale of, an aircraft object, in an agency, trust or other representative capacity.
In such case, that person is entitled to assert rightsiandsts under the [Cape Town]
Conventiorgos

This is particularly important in many civil law jurisdictions which prior to becoming
Contracting States, as a general matter, did not recognise security trusts. By virtue of Article VI,
an international irgrest under a security agreement granted in favour of a chargee as agent or trustee
for bondholders or other creditors may be registered in the name of such chargee (it is not necessary
to state the registrantds c agstaiontofythelresyasmad r e 0
controlled entity, an electronic assertion by the trustee that the trust is a controlled entity which the
trustee manages or administers). Artileprecludes the party against whom rights and remedies
are taken from contendirthat the agent or trustee has no standing under local law t&@do so

Example Bank enters into a security agreement as a secured party in its capacity as administrative agent for several
f SYRSNE® a. Fylé Aa |t NBIRe ebisfry. ReyiniNik theSaRgudge & Arddiéof thie®todoly i S NJ/ | {
and, as discussed below, the Official Commentary, the international interest can and should be registered in favour of
G.Fyl12¢é FYR ySSR y2i 06S NBEIAAGSISHERPEY ¢cRKAA2 W) 22 SISyl XTlEad

the concept of an administrative agent is not recognised.

This is a logical position and consistent with industry practice, and there is no requirement in
the Protocol to the contrary. Such a registraiwovides sufficient notice under the Cape Town
Convention because whether the registration |
Admi ni strative Agent, o0 third parties are made
against an aircraft ject. If necessary, such third parties are charged with making further
investigation at which time they would be made
international interest.

Article VI applies where the trust has been validly constituimad (the trustee validly
appointed) under its applicable law and where the trustee (or the agent or other representative) has

308 Article VI of the Protocol.

309 GoopE at para. 3.82 (Unidroit 2019).
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actual or ostensible authority to take actions under the Cape Town Convention. The status of a duly
appointed trustee, agent or ethrepresentative must be recognised in all Contracting States,
whether or not, in the case of a trustee, their laws recognise the concept of a trust. Recognition of

a valid trust involves acceptance of the title of a trustee duly appointed, the pdhetrofstee to

exercise remedies, including repossession and sale, on behalf of the creditors and the status of trust
assets as constituting a separate fund held f
creditors in the event of its insolveyso.

The Protocol is also silent on what should happen in situations where a bank or trust company
has taken an international interest in an agency, trust or representative capacity and is later replaced
in such capacity. The key question is whetherdpéacement of such bank or trust company arises
by an act of the parties (in which case it is registrable as an assignment) or by operation of law (in
which case he the transfer is outside the scope of the Convéntion)

Example Trust Company 1, notits individual capacity but solely as Owner Trustee, enters into a security agreement
with Secured Party pursuant to which it grants a security interest to Secured Party in an aircraft object. Thereafter, Trust
Company 1 conveys in a consensual instrunisrentire trust business to Trust Company 2, and Trust Company 2 succeeds
G2 Ftt 2F ¢NM¥zald /2YLIl yeé mQa NAIKGE YR 20ftA3dldAazyad { dOK

assignment by Trust Company 1 to Trust Company 2 ofisterinational interest.

In such circumstances, it will be necessary to look to the terms of the documentation appointing
or replacing such bank or trust company to ascertain whether, as a matter of applicable law, the trust
property has been validly comyed to the successor and whether the trust continues to be validly
constituted in favour of the beneficiaries. However, the effect of the conveyance under the Cape
Town Convention is to create an assignment of the original international interest lanwaldt Ise
registered as suck.

As a matter of practice in the United States, when a trustee in a trust capacity engages in
business in which interests are to be registered with the International Registry, such trustee would
often reflect such capacity when establishing a transactingoseunt on the International Registry
(so, for example, the TU would be Iisted as 0B
as anything other than a preference of trust attorneys and advisors or a method of assisting parties
with the mechnical aspects of completing registrations on the International Registry. While
establishing an account that includes the capacity of a party may assist in managing a deal checklist

310 Goode at para 3.82
311 GoopE at para. 3.84 (Unidroit 2019).

312 Goode at para 3.84
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and it may reflect an i ndi vi diveadnpaditeonalynaterialof or
or substantive consideration.

As discussed, Articl¥/l of the Protocol contemplates that a person may enter into an
agreement or a sale and register an international interest or a sale of an aircraft object in a
representatie capacity* Thi s | anguage is somewhat | imited i
term that includes a security agreement, leasing agreement or title reservation agredimest.
for example, the definition of an agreement may not include an assigansriiordination of the
same. Likewise, the language in question does not specifically include registrations of assignments
and subordinations (among other registrations). This language notwithstanding, there is no
indication in the drafting history of ¢hProtocol, or in any other source of information on the
Protocol, of any intent to limit the rights of a party who takes in an agency or representative capacity.
The Official Commentary addresses this when it states:

AThi s provi si on oatly.sThe inteet is tompearmitra parser tetake b r
any action under the [Cape Town] Convention . . . in a representative capacity, whether
as agent, trustee or in some other representative capacity. A narrow reading of this
Article would lead to illogical ras | t <25 . . . 0

It should also be noted that the Convention and Protocol occasionally use the word
fagreement 0 when it is cl ear | y amthis maybaoeenofl e d t «
those cases. It can also be argued that when used in thisxtgoagreement includes any
amendment, assignment, subordination or subrogation of the same.

Having allowed a person to enter into agreements and register international interests in a
representative capacity, Articld of the Protocol goes on to provideh a t : A1 ] n such
person is entitled to assert ri ght’Jhisdanglage nt er e
appears absolute, but the rights of the representative party to take actions to assert rights and
remedies on behalf of its beficiaries are governed by the relevant agreements; the language in
Article VI does not appear to alter that fact but, instead, is intended to prohibit the party against
whom the remedies are asserted from taking the position that the agent has ng staasisert
such rightsie

313 Article VI of the Protocol.

314 Article 1 of the Convention.

315 5oopE at para. 5.33 (Unidroit 2019).

316See, e.g., the use of t H&3ooerCdnventoyr eement 0 in Article
317 Article VI of the Protocol.

318 GoopE at para. 5.33 (Unidroit 2019).
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E. International Registry Searches

A search of the International Registry is normally conducted prior to a closing to identify
existing registrations against a specific aircraft object and after a closing to confirm the new
registraions are searchable, thus establishing the intended priorities under the Cape Town
Convention. The dApriority search certificatebo
of the official records of the International Registry with regard t@iesraft object. The priority
search certificate sets forth the information relating to any registrations against a particular aircraft
object, together with the date and time such registration was made, or it will confirm that no such
registrations havbeen made with regard to such aircraft objechny registrations with respect
to an aircraft object will be listed in chronological order on the priority search certificate. Although
the priority search certificate specifies the type of interest regiteith respect to an aircraft
object, it will not state whether such interest was registered as an international interest or a
prospective international interesat.

In conducting searches it is important to understand that the search results will ety ref

Afsearchabl ed registrations. As previously disc
transmission of the data to or receipt of the data by the International Registry, but from the time the
registration is seaor)chaMhdl|l eediost rhaatsi ogo nies fisleiavr

International Registry has assigned it a sequentially ordered file number and such number and
related information may be accessed at the International Registry (that is, when the registration is
reflected ora priority search certificaté): Such registration, once searchable, is complete and will

be effective as against third parties.

There are two primary types of searches with respect to an aircraft object that one may make
on the International Registrya)a priority search, and (lan informational searc# A priority
search occurs when a search of the Internatio
name, generic model designation and serial nufbArpriority search, however, will onlgeturn
information with regard to those registrations made against the exact information entered for the
particular aircraft object. For instance, if a registration is made against an engine with a model
designation of AXXXX0, made@lr i-XXK¥gulskeamecth wmnuesvVe
registration. The person conducting a priority search must carefully consider the proper searching

319 Article 22(2) of the Convention.

320 Article 22(3) of the Convention, and Atrticle Ill of the Protocol.

321 GoopE at paras. 2.156 and 4.153 (Unidroit 2019).

322 prticles 19(2) and (6) of the Convention and Article XX(1) of the Protocol.
323 gee Sections 7.1, 7.2 and 7.3 of the Cape Town Regulations.

324 section 7.1 of the Cape Town Regulations.
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criteria, and it may be necessary to perform multiple priority searches to assure that there are no
prior registrations @ainst a particular aircraft object.

I n contrast, an fAinformational searcho is a
serial numbe?? The International Registry developed the informational search at the request of the
industry to address challenges created by the precise nature of the priority search. An informational
search is a preliminary search function that allows the searchetetonine what priority searches
should be conducte#k. The International Registry website is designed to ensure a user cannot do a
priority search without first doing the wider informational search (other than in the case of a search
usi ng a Cl dadderitDgor JRI6 Seandh). For that reason and to encourage its use, an
informational search is free to all. It is important to note that the informational search does not
produce a priority search certificate and it is not considered an official selaecmtérnational
Registry is not liable for the contents of the informational search and it cannot be relied on in lieu
of a priority search certificate” However, the use of the informational search is an important tool
that allows the person conductirgpriority search to be confident they have searched in the
appropriate manner.

Unlike the priority search, the informational search will return a listing of aircraft objects, not
registrations. The list returned will be all objects identified in thegpeep ul at ed manuf act
as well as any aircraft object that has been the subject of a prior registration (whether such
registration was made us.i #egt)thathnatchesaimwhbleor patt r e r 0 ¢
the numeric serial number entéry the searching person. For instance, an informational search

against serial number 874100 will produce res
inany oftheprjpopul ated manufacturer déds | iwketetheseriat hat h
number matches or nearly matches the serial number that was entered. In this example the
informational search would identify aircraft

AP874100, NA6874100, et cbedinlthe&AQssecton af the latdrngtmmal t h m
Registry website.

An informational search will produce all search results and will order the search results based
on how closely they match the serial number entered, placing any exact matches at the top of the
results list. The search results will identify the total number of aircraft objects matching or having
some variation of the serial number entered. Informational search data may be filtered by
manufacturer name and/or or by generic model designator.

325 section 7.3 of the Cape Town Regulations.
326 gection 13.2 of the Cape Town Procedures.

327 Section 13.3 of the Cape Town Procedures.
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The informational search results conveniently provide a chart of those specific aircraft objects

that are on the I nternational Registry manuf ac
wi || l i st the manuf act ur e rs,serialauwnber, and aoteiwbethart o r
the applicable object i's listed on the curren

registration exists against the object. The searcher then uses this information to obtain the
appropriate prioritysearctecr t i fi cates through a relatively se
next to each aircraft object, making payment and downloading the priority search certificates.

It should be emphasised that an informational search alone is not sufficient tdypestadiish
the status of the records of the International Registry with regard to an aircraft object. The
informational search should only be used to gather information to allow a party to make the
necessary priority searches and obtain the appropriatéysearch certificate, which is the official
reflection of the records of the International Registry. The registrar has helpfully provided videos,
published on YouTube showing how searches are conducted
(https://www.youtube.com/user/IntIRegistry).

lhaddi tion to searches related to aircraft ob
searcho to determine certain particulars rel af
Cape Town Conventio®® A fAContracting StaatieConndarachd ngr &d L
certificatedo that | ists such Contracting State
accession of the Convention and the Protocol, and each declaration or designation, and withdrawal
thereof, by such Contrang State? It is available free of charge.

The International Registry also provides for three additional searches to assist practitioners in
managing closings and RUs. First, a fAregistry
RUE idenity information and contact detail®. Such a search will also indicate whether the RUE
has an active account on the International Registry and, therefore, it is helpful for practitioners to
run such a search in advance of closings to help avoid poteelggis that could arise from lapsed
accounts that were previousl!l ysaarkmbovnmay Kehepg
by the administrator of a particular TUE to search against that TUE (and its controlled entities) that
will provide a listof all aircraft objects to which such TUE (and/or controlled entity) is a named
party on the International Regis®#y.Third, Priority Searches can be run based on a Closing

RoomE folder | D. Once a Closing RoomEond ol der
rel eased, the Coordinati ng fddertD and/generate a setrot er t
priority searches that c ov élder @hisesrusefuladijabows i n |

328 gection 7.5 of the Cape Town Regulations.

329 gection 7.5(b) of the Cape Town Regulations.

330 Section 7.6 of the Cape Town Regulations.

33 Section 7.7 of the Cape Town Regulations.
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the Coordinating Entity to quickly generate a set of priority search certificates and confirm that all
registrations are searchable and in the order intended.

An example of a priority search certificate is set out below:
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PRIORITY SEARCH CERTIFICATE

Issued by the

Centificate Number

1310233

Registry of Interests in Aireraft

This certificate was created on 20 Dec 2019 at 18:35:58 GMT

Requested by- Clare F_ Kelly of Aviareto Limited
Beneficiary of Priority Search Certificate: Aviarsto Limited

Ssaren Cit
Manufacturer: BOMBARDIER
Model Designation: CRITOD
Manufacturer's Serial Mumber: 10317

01 Dec 2010 17:07:23 GMT File Number: 676534

Sake

100.000000%

Bombardier Ine. {sara jason@iaero bombardier com)
AMERICAN EAGLE AIRLINES, INC." {rose gacilos@sa.com)

Type:
Fractional or Partial Interest
Seller

Buyer

01 Dec 2010 17:14:23 GMT File Number: 676540

Intemational Interest

100.000000%

AMERICAN EAGLE AIRLINES, INC." (rose gacilos @3a.com)
Wells Fargo Bank Northwest. National Association, as Trustes’
(simee.b johnson@wellsfargo com)

Wells Fargo Trust Company. National Association, as Trustee"
(aimee b johnson@welisfargo com)

09 Oct 2011 14:22:08 GMT Number: 761808

ma 000000%

AMERICAN EAGLE AIRLINES, INC." {rose gacilos@sa.com)
American Airines, Inc_ {geraldine im@aa com)

American Airines, Inc_ {geraldine im@aa com)

Type:
Fractional or Partial Interest
Debtor

Creditor:

Right to Discharge Holder:

Fractional or Partial Intﬂ“l
Seller

Buyer
Right to Discharge Holder

Number: 761814

Assanmeﬂ[cﬂ an Intemational Interest
Interest being Assmned

Fractional or Pamal |nrms| mn monun-m

AMERICAN EAGLE AIRLINES, INC." (rose gacilos @3a.com)

American Airines, Inc. (geraldine im@aa.com)

‘American Airfines, Inc._ {geraldine im{@aa com)

Asslgnu
Right to Discharge Holder

Number: 761820

Intemational Interest

100.000000%

American Airines, Inc. (geraldine im@aa.com)

Wells Fargo Bank Northwest, National Associabon, as Trustee®
(simee.b johnsong@wellsfargo com)

Wells Fargo Trust Company. National Association, as Trustee®
(simee. b johnson@wellsfargo com)

Type:
Fractional or Partial Interest
Debtor

Creditor.

Right to Discharge Holder

This document has been digitally signed by the Registrar and the signature has been filed Page 10f3

Registration

Type:
Fractional or Partial Interest:
Debtor

Credi
ight to Discharge Holder:

BOMBARDIER I CRJ-700 || 10317

09 Oct 2011 14:40:43 GMT

File Number: 761826

Intematonal Interest

100.000000%

AMERICAN EAGLE AIRLINES. INC." (rose gacilos@aa.com)
American Airines, Inc. {geraldine im@aa.com)

American Airines, Inc. {geraldine im@aa.com)

Aircraft Pr

The

In conformity with Artele 22(3) of the Cape T Z

creditor has acquired or intends to 3cquire and is not intended to indicate whether what is registered is an intemational interest or 3

prospective intemational interest. Simiarly, with reference to Article 19(4) and 19(5) of the Cape Town Convention, “assignment” s not

ntendi o ncicats whthar what s registarad s 1 sssignmant o  Erospectus assgnmant 3 in confomiy wih Arics Hl of he
rotocol. what

End of List

Conventi

interest” in this an interest which the

sale of 3 prosps

is designed o th
partal interests n aireraft objects e g. 12.123456% Please consider that certain ﬁacl:nns cannol be fully repre:
places. Percentages shown are of the full aircraf object

when recording fractional and
sented within six decimal

*The Intemational Registry was notified that this entity had a change of name within the meaning set out in the Regulations and
Procedures for the Intemationl Registry.

Entity Reference Old Name New Name Date Changed on
International Registry
0000008458 AMERICAN EAGLE AIRLINES. INC. ENVOY AIR INC. 13-Feb-2015
0000008364 Wells Fargo Bank Northwest, Wells Fargo Trust Company. 04-May-2018
National Association, 3s Trustee  National Association, as Trustee
This document has been digitally signed by the Regisirar and the signature has been filed Page 20f3

BOMBARDIER (I CRJ-70D Il 10317

Supplementary Priority Search Information

11..; information table contains supplementary pricrity search information provided pursuant to Section 7.8 of the Regulations for the International Registry. Supplementary priority search
nformation is provided for information purposes only to assist users in reviewing the registered information contained in ﬂ'|e- priority search certificate. Users must review all registered

information contained in the priority search certificate and not just the i on
the registered information contained in the priority search certificate and the supplementary pri
Date Type File Number

01 Dec 2010 17:07:22 GMT  Sale 676534

01 Dec 2010 17:14:28 GMT  Intemational Interest 676540

09 Ot 2011 14:22:08 GMT Sale 761208

09 ot 2011 14:22:36 GMT Assignment of an Intemational 761814

Interest
09 ot 2011 14:35:13 GMT International Interest 761820
09 ot 2011 14:40:43 GMT International Interest 761826

in the s

Fractional or
Partial Interest

100.000000%
100.000000%
100.000000%
100.000000%

100.000000%
100.000000%

Fully Discharged

pp priority search information. In the case of inconsistency between
priarity search information. the ragutersd infarmation contaned in the preority search cerificats shal
prevail. Any such inconsistency and any inaccuracy discovered should be reported to the Registrar within 72 hours of receipt of the priority search certificate by the user.

Discharged by
File Number(s}

Date of Full Discharge

This decument has been digitally signed by the Registrar and the signature has been filed.

Page 3of 3
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An example of an informational search is set out below:




& My Account v

MANAGE REGISTER SEARCH DOCUMENTATION

Search Registrations
A ()
U

Informational Search

@ Information

To perform an Informational Search on an object, please search by entering your MSN below.

The mechanism used by the International Registry to search for an object based on the serial number you enter (the Search Algorithm) is described in the FAQs.

In line with Section 5.2 of the International Registry Regulations, the use of provided object identification information (whether in making registrations or searches) or the Supplemental Object
Identification Materials relating thereto, each provided by the manufacturers, is subject to the Manufacturers’ Disclaimer.

10317 m

& My Account ¥

MANAGE REGISTER SEARCH DOCUMENTATION

Search Registrations
- F Y
)

Informational Search

10317 E CANT FIND DBJECT?
e “ i I ~ r
CURRENT EXISTS o
T MANUFACTURER  Resst 10317 BOMBARDIER CRJ-TO0 Yes es ®
10317
[] BOMBARDIER {1 10317 PRATT & WHITNEY CANADA PTBA SERIES Yes No
\ BOMBARDIER
[Jcessna ) 10T ROLLS ROYGE RE211 22 Yes Ho P
HOMNEYWELL (10) .
o " 10317 ROLLS ROYCE TRENT1000 Yes No
D INTERNATIOMAL AERO
ENGINES (1) 110317 VWILLIAMS INTERNATIONAL CO LG Flad-24 Yes No
CIemATT & WHITNEY HM0MT  ROLLS ROYCE TT03 Ves No
[] ROLLS ROYCE (3) PIO3MTD  HONEYWELL TFET3 Series Yes fes
WILLIAMS .
0 NTERNATONAL CO PAOIT1  HONEYWELL TFET3 Series Yes Yes
" P103172  HONEYWELL TFET21 Saries Yes Yes
PI03472  HONEYWELL TFET3 Series Yes Yes
T MODEL Fesst P103174  HONEYWELL TFET3 Series Yes as
4ot 1) A 103175 HONEYWELL TFET3 Series Yes Yes
a1 1) P103176  HONEYWELL TFET31 Series Ves Yes
Osat 1) PAOTT  HONEYWELL TFET3 Series Yes Yes
[ cra-moo (1) :
Dirassznn PIO3MTE  HONEYWELL TFET3 Series Yes No
] Pran seRiEs (1) PI03478  HONEYWELL TFETH Series Yes No
[JRB21122 (1) V0T INTERNATIONAL AERD ENGINES V2500-A5 Yes fes
Otroa i1 4010347 CESSNA 401 Yes Mo
TFE731 Saries (10
g s 4410317 CESSNA 441 Yes Yas

] TREMT1000 (1} v

[ v2800-45 (1) 010217 CESSNA E Yes Yes
Showing 1 to 20 of 20 results

An example of a Contracting State search certificate is set out below:
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Contracting State Search Certificate Sesrch Crireria freland
Tssued by
International Registry for International Interests Declaranen
In Mobile Equipment (Aircraft Equipment) Protocel: A 30000, @)
Deposit Date 23 Aug 2005

‘This certificate was created on: 20 Dec 2019 at 20:12:19 GMT
Efective Date: 01 Mar 2006

Certificate Number: 16917

Requested By: Clase F. Kelly of Aviarsto Linsted

Bensfictary of Conmactng Stare Search Cernficare: Aviareto Limited

Lreland

Tn accondance with Arvicle 330X of the Aircraft Protocol, itis declared that Articles VIIT, X7 and XIIT, and subarticle 3 of
Aricle X, of that Protocol apply to aud in respect of the State.

End of List

Dmamlmt

23 Aug 2005
01 Mar 2006

A 39(1HaHY), 342
29 Jul 2005
Effective Date: 01 Mar 2006

s declared-

(other than a n,hmmm(muhmh%mde«lﬂaf
ject equivalent o that of the holder of a rexistered

s priority over & registesed intermstional interest, whether in or outsids insolvency

1)1nmmdm = with Arsicle 30 of the Cape Town Convenrios
the S

veramenta] organisation of which the State of aay such entity is a member, or
rids
il service, g a o Coveion facs e it of o S, ety orgasisation o rovider to et
ardance with the Laws of the State, an object for the peyment of smounts owed to the State or any such entiry
or provider for those sarvices in respect of that object or another cbject

2)In accordancs Wit subaricle 2 of ATIle 54 of the Caps Towa Comvention. i1 daclared thi  cradiod who wiihes
‘emercise 2 emedy § wnder & provision of that C aot required o make an application
mrhel—hg'l(ﬂurfmlam & 1o exarcise that remedy unless the provision expressly requires the craditor to maks such an
application.

This document has been digitaly sizmed by the Reisuar and the signarure hus been fled This document has been digially signed by the Ry
Page 1 0f2 F

F. Discharging an Interest and Transfers of the Right to
Discharge

Discharge of an interest on the International Registrynigortant in that if, following the
termination of a transaction, the registry is not updated accordingly, the applicable debtor may find
existing norcurrent registrations an impediment to a future financing and/or sale of the applicable
aircraft object.m the normal course, parties routinely work together to discharge interests following
the successful conclusion of a transaction; however, in contested situations, a discharge may be
more difficult to achieve. International interests must be discharged wWiey are no longer
effective (i.e., when a person no longer owes any obligations under an agreement or in the case of
registration of a prospective international interest or a prospective assignment of an international
interest, the intending creditor assignee has not given value or contracted to give vaugedhe
obligations secured by a registered security interest or the obligations giving rise to a registered
norrconsensual right or interest have been discharged, then the holder of the imiistgstocure
the discharge of the registratiegsa. Similarly, if there has been an incorrect registration, then the
person in whose favour the registration was made must, without delay, procure its discharge or

332 GoopE at para. 2.181 (Unidroit 2019).

333 article 25(1) of the Convention.
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amendmen®* A registration may only be disalged by, or with the written consent of, the party

in whose favour it was mad&.With respect to a security agreement, a title reservation agreement

or a lease agreement, the consent must come from the chargee, conditional seller or lessor,
respectively.A party in whose favour a registration was made may further transfer the right to
consent to the discharge of such registration, in which case such transferee shall have the sole right
to consent to such discharge.

Example Lessor leases an airframeltessee and an international interest is registered in respect of such lease. Lessor
thereafter charges the airframe to Creditor, and such interest is registered along with an assignment of the associated right
comprised of the lease. In connection witlch assignment, Lessor transfers its right to discharge the registration made in

respect of such lease to Creditor. Thereafter, Creditor has the sole right to consent to the discharge of such registration.

If a party is under a duty to discharge an intebbes fails to do so, the Registrar cannot take a
position amongst competing parties or engage in judgments as to whether an application for a
registration is defective. If the party in whose favour the interest was made exists but refuses to
discharge theegistration, the debtor should seek to obtain a court order having jurisdiction under
the Cape Town Convention requiring such discharge and if such order is not adhered to, said party
may seek an order of the court of the place in which the Registrés ltantre of administration
(currently Ireland) which shall direct the Registrar to take such steps as will give effect to that
order3 If the party in whose favour the interest was made no longer exists or cannot be found for
purposes of obtaining arrder, the court of the place in which the Registrar has its centre of
administration has exclusive jurisdiction to make an order directing the Registrar to discharge the
registratiorsss

Due to the long life expectancy of aircraft, there will most certdielgituations where, for a
variety of reasons (e.g., a party ceasing to exist or an adversarial relationship arises between the
parties), an interest cannot be discharged without seeking redress from the courts. In these situations,
the cost of effecting discharge would most likely be significant. Due to the high likelihood of these
types of scenarios occurring in the future, it is essential that the aviation finance markets take a
practical view of these vestigial registrations. With proper due dilgemed appropriate
indemnification, the mere existence of an undischarged registration should not, in and of itself, be
the determinative factor as to whether a transaction should be undertaken or act as an impediment

334 Article 25(4) of the Convention.
335 article 20(3) of the Convention.
336 gection 5.8.2 of the Cape Town Regulations.

337 article 44(3) of the Convention. For a discussion regarding the jurisdiction of the Irish courts to make orders against the Registrar, see Section IV.G
herein.

338 Article 44(2) of the Convention.
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to closing such transaction (indeedttwproper indemnities and/or title insurance, for example, the
risks arising from such old registrations may be negated).

Discharge of an interest on the International Registry is important in that if, following the
termination of a transaction, the regysis not updated accordingly, the applicable debtor may find
existing norcurrent registrations an impediment to a future financing and/or sale of the applicable
aircraft object. In the normal course, parties routinely work together to discharge irftdi@siag
the successful conclusion of a transaction; however, in contested situations, a discharge may be
more difficult to achieve. International interests must be discharged when they are no longer
effective (i.e., when a person no longer owes anygabbtins under an agreement or in the case of
registration of a prospective international interest or a prospective assignment of an international
interest, the intending creditor or assignee has not given value or contracted to giveénathe).
obligations secured by a registered security interest or the obligations giving rise to a registered
nontconsensual right or interest have been discharged, then the holder of the interest must procure
the discharge of the registratiesa Similarly, if there haseen an incorrect registration, then the
person in whose favor the registration was made must, without delay, procure its discharge or
amendmen¥! A registration may only be discharged by, or with the written consent of, the party
in whose favor it was nuke342 With respect to a security agreement, a title reservation agreement
or a lease agreement, the consent must come from the chargee, conditional seller or lessor,
respectively. A party in whose favor a registration was made may further transfer the cmisent
to the discharge of such registration, in which case such transferee shall have the sole right to
consent to such discharge.

Example Lessor leases an airframe to Lessee and an international interest is registered in respect of sucbdeaise.
thereafter charges the airframe to Creditor, and such interest is registered along with an assignment of the associated right
comprised of the lease. In connection with such assignment, Lessor transfers its right to discharge the registration made

respect of such lease to Creditor. Thereafter, Creditor has the sole right to consent to the discharge of such registration.

If a party is under a duty to discharge an interest but fails to do so, the Registrar cannot take a
position amongst competingagiies or engage in judgments as to whether an application for a
registration is defective. If the party in whose favor the interest was made exists but refuses to
discharge the registration, the debtor should seek to obtain a court order having jpmisaider
the Cape Town Convention requiring such discharge and if such order is not adhered to, said party
may seek an order of the court of the place in which the Registrar has its centre of administration

339 Goope at para. 2.181 (Unidroit 2019).
340 article 25(1) of the Convention.
341 Article 25(4) of the Convention.
342 prticle 20(3) of the Convention.

343 Section 5.8.2 of the Cape Town Regulations.
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