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Such recommendations are designed to maximize correspondence with the principles underlying asset–based financing and leasing, thus, all else equal, enhancing the economic benefits to be derived from the Cape Town Convention and Aircraft Protocol.

CAPE TOWN CONVENTION OF 2001

In light of changes in the aviation sector, asset–based financing and leasing are the methods of choice for financing the acquisition and use of aircraft equipment.  These financing techniques presuppose the existence of effective legal rights, particularly those relating to the ability to promptly enforce contractual terms.  Current national laws, however, are often inconsistent with the principles underlying asset–based financing and leasing.  The implicit costs of an inadequate legal framework in this area are significant.  These problems have been addressed in the international legal texts discussed below.
I
Diplomatic Conference and Current Status

On 16 November 2001, a Diplomatic Conference held in Cape Town, South Africa, under the co–sponsorship of the International Civil Aviation Organization (“I.C.A.O.”) and the International Institute for the Unification of Private Law (“UNIDROIT”), adopted an international treaty (“Cape Town Convention”) specifically designed to facilitate asset–based financing and leasing.
Fifty–three (53) States, including most major aviation States, signed the Final Act of that Conference.  These texts, in final form, may be downloaded free of charge from the UNIDROIT website, www.unidroit.org (“UNIDROIT Website”) or purchased in bound form via the I.C.A.O. website, www.icao.org (“I.C.A.O. Website”).  They are also attached to the Official Commentary authorised by the Diplomatic Conference (Resolution 5), which is available for purchase via the UNIDROIT Website.
The Cape Town Convention (technically, the Convention on International Interests in Mobile Equipment, “Convention”), as applied to aircraft equipment through a protocol (“Protocol”), came into force three months after the eighth ratification, acceptance, approval of, or accession to, the Protocol (for simplicity, each a “Ratification”).  That occurred on 1st March 2006.)
Ratification procedures are accelerating around the world.  The following countries, by order of the date of deposit: Panama (20.7.03), Ethiopia (21.11.03), Nigeria (16.12.03), Pakistan (21.01.04), the United States (28.10.04), Oman (21.03.05), Ireland (29.07.05), Malaysia (02.11.05), Senegal (09.01.06), Angola (30.04.06), Afghanistan (25.07.06), Kenya (13.10.06), Mongolia (19.10.06), South Africa (18.01.07), Colombia (19.02.07), Indonesia (16.03.07), Mexico (31.07.07), Syrian Arab Republic (07.08.07)(, Cape Verde (29.09.07), Albania (30.10.2007), India (31.03.08), United Arab Emirates (29.04.08), Luxembourg (27.06.08), Saudi Arabia (27.06.08), Zimbabwe (13.05.08)*, Bangladesh (15.12.08), Kazakhstan (21.01.09), Singapore (28.01.09), Cuba (28.01.09), United Republic of Tanzania (30.01.09), China (03.02.09), European Community (28.04.09), Rwanda (28.01.10), Togo (25.01.10) , Gabon (16.04.10)*, Kingdom of the Netherlands-Accession for NL Antilles and Aruba (17.05.10), New Zealand (20.07.10), Jordan (31.08.10), Seychelles (13.09.10)*, Malta (01.10.10), Norway (20.12.10), Latvia (08.02.11), Cameroon (19.04.11), Russian Federation (25.05.11), Tajikistan (31.05.11), Belarus (28.06.11), Fiji (23.08.11), Costa Rica (26.08.11)* Turkey (23.08.11), Brazil (30.11.11), Mozambique (30.01.12), Ukraine (31.07.12), Bahrain (27.11.12), Myanmar (03.12.12, Canada (21.12.12), Congo (25.01.13), Kuwait (31.10.2013), Malawi (16.01.14), the Kingdom of Bhutan (4.07.14), San Marino (9.09.14), Vietnam (17.09.14), Egypt (10.12.14), Burkina Faso (12.12.14)*,Australia (26.05.15), Moldova (26.06.15)*, United Kingdom (28.07.15), Denmark (26.10.15), Spain, 27.11.15, Sweden 30.12.15, Cote d’Ivoire (1.03.16) have deposited their instrument of Ratification/Accession with UNIDROIT, the Depositary.  The Protocol entered into force on 1st March 2006, following the eighth ratification, by Malaysia.
On 28 May 2004, an Irish company, Aviareto, with the support of the Irish government, was selected by the Preparatory Commission to host the International Registry under the Cape Town Convention.  The International Registry became operational coincident with the entry into force of the Protocol (01.03.06).  ICAO has recently extended Aviareto’s contract to operate the International Registry through June 2016.
I.C.A.O., with Unidroit’s cooperation, has sent out a formal administrative, ratification–assistance package under an I.C.A.O. State Letter (“I.C.A.O. Cape Town Package”).  The I.C.A.O. Cape Town Package includes the following technical materials prepared by Unidroit, as Depositary: (i) a model form of ratification, acceptance, or approval instrument (only for use prior to the entry into force of the relevant text), (ii) a model form of accession instrument (accession may occur prior to, and must (for non-signatories) occur after, entry into force of the relevant text), and (iii) an explanatory memorandum to, and forms which may be used in making, declarations (see part IV below).
Aviation Working Group (“A.W.G.”) is actively working with other interested parties on obtaining national Ratifications.
II
International Legal Framework

The legal structure consists of a generalised base Convention supplemented by separate, controlling protocols.  The first protocol covers “aircraft objects”, defined as airframes, aircraft engines, and helicopters, each with a minimum size/power requirement.  Thus, the Cape Town Convention (as applied to aircraft) is thus made up of two instruments: the Convention and the Protocol.  As noted, entry into force of the Protocol is thus the operative event.
The Diplomatic Conference (Resolution 1) authorised the drafting of a working–purpose consolidation of the Convention and Protocol that will not be subject to national ratification, but will be useful in practice.  (“Consolidated Text”).  The Consolidated Text is available on the above–noted UNIDROIT website.
The Cape Town Convention establishes a commercially oriented, comprehensive international legal framework relating to the creation, priority and enforcement of security and leasing interests in aircraft equipment.  It also contains bankruptcy rules that protect contract rights in the context of insolvency.
The central features of this system are as follows.  First, a uniform criteria for creating an “international interest” (i.e., a security agreement, title reservation agreement, or leasing agreement) in aircraft equipment is specified.  Second, a first–to–file priority rule based on an electronic, notice–based International Registry, created by the treaty system itself, applies.  Third, default remedies are available to creditors, and, absent default or contrary agreement, quiet possession rights are granted to debtors.  Fourth, jurisdictional rules are provided.
The economic value of the Cape Town Convention in any particular State can be enhanced by the making of certain declarations when ratifying.  The key declarations, considered from an economic perspective, relate to (i) the enforcement of rights in insolvency, (ii) non–judicial and expedited remedies, (iii) the ability of parties to choose the law applicable to their contractual relations, and (iv) facilitative rules for de–registration and export through use of an internationally sanctioned form.  These provisions contain features that may be necessary, if not sufficient, conditions to accessing capital markets in certain circumstances.
III
Economic Benefits of the Cape Town Convention

An independent study of the anticipated benefits of the Cape Town Convention was commissioned on behalf of the A.W.G., I.A.T.A., and I.C.A.O. and undertaken under the joint auspices of New York University and INSEAD (“Economic Impact Assessment”).  The Economic Impact Assessment concluded the following:
“The Cape Town Convention will reduce risk applicable to asset–based financing and leasing transactions by establishing an international legal framework, backed by treaty relations and, where necessary, implementing domestic laws.  The risk reduction will increase the availability and reduce the cost of aviation credit, thus broadening the spectrum of financing alternatives available to aircraft operators.”
((Note: As financing is typically a condition to the acquisition and use of aircraft equipment, the Cape Town Convention will also contribute to improved safety by assisting airlines in many jurisdictions in their efforts to modernise and upgrade their fleets.))
“Beneficiaries of the Cape Town Convention include:

1.
governments – first through reduced debt levels to governments whose credit in the form of sovereign guarantees or national debt is used to finance aircraft acquisitions, secondly as risk reductions to governments providing export credit supporting aircraft sales, and thirdly to enhance privatisation potential where applicable;

2.
airlines – through reduced financing costs and enhanced access to funds and funding sources, increased operating efficiency and improved profitability;

3.
commercial aircraft manufacturers and their suppliers – through higher sales, output and employment levels, as well as expanded markets;

4.
aviation industry investors – through increased returns on, and higher valuations of, investments, as well as enhanced security; and

5.
passengers and other end users – by pass–through price reductions and increased levels of service.”

“The cost–savings and external debt–level reduction benefits are slanted in favour of developing economies, whose systems do not currently reflect asset–based financing principles.  In these countries, the [Cape Town] Convention would generate the greatest relative improvement.  Conversely, the fleet planning, export and employment related benefits are, as a general proposition, slanted in favour of developed economies.”
An aspect of these economic benefits has recently been expressly confirmed.  One major export credit agency has been offering to reduce its initial fee by up to 1/3 if an airline is located in a State that has ratified and effectively implemented the Cape Town Convention (including certain declarations).

AWG is pleased that the recently concluded new agreement on export credit will (following the grandfathering period therein) provide ‘Cape Town discounts’, whether a transaction is supported by the Brazilian, Canadian, EU or US export credit agencies, assuming a set of ‘qualifying declarations’ has been made.  This endorses the long-standing view of AWG that application of the Cape Town Convention reduces transaction risk, and, thus, should be reflected in the terms of the credit.  It will also help establish a level playing field among manufacturers in this area, which had previously been marked by differing approaches among the ECAs.

In 2009, AWG commissioned an additional study dealing with the economic benefits of the Cape Town Treaty.  That study focuses on airline benefits, and strictly assumes application of the insolvency rule found in Protocol, Art. XI, Alternative A. It can be downloaded from the AWG website, www.awg.aero .

In short, the Cape Town Convention will provide significant help in satisfying the unprecedented demand for new aircraft equipment over the next twenty years, with an estimated value exceeding US $1,200 billion.
IV
Importance of and Recommendations on Declarations – Annex 1

UNIDROIT, as Depositary for the Convention and Protocol, has prepared an Explanatory Memorandum for the assistance of States in making such declarations.  That Explanatory Memorandum contains a series of forms that may (without limitation) be used in making such declarations.  Copies of the Explanatory Memorandum are available from the UNIDROIT Secretariat upon request or from the UNIDROIT Website.  It has also been included in the I.C.A.O Cape Town Package.
A.W.G. has prepared a matrix that notes the optimal declarations from an economic perspective.  That matrix, which may be used by States in weighing economic versus other policy considerations, has been updated to include cross–referencing with the UNIDROIT forms to enhance coordination.  It is attached as annex 1, with the cross–reference to UNIDROIT’s forms appearing in Column A thereof.

V
Technical Assistance on Ratification (Accession) – Annex 2

The A.W.G. provides technical assistance in analyzing the provisions of the text, as well as the choice reflected in the various permitted declarations, upon request, to the maximum extent possible, given time and other resource limitations.  To enhance efficiency, the A.W.G. has drafted a model ratification (accession) instrument.  That model, which refers to the UNIDROIT forms on declarations and takes as a starting point the declarations set out in the A.W.G. matrix (see annex 1), is attached as annex 2.  The model is available in English (annex 2A) and in French (annex 2B).  This model may be downloaded and used – without A.W.G. consent.  States and industry participants wishing to consult with the A.W.G. on these items should contact the A.W.G. Secretary, Jeffrey Wool (+44 207 8327107).
VI
Implementation – Including Model National Implementing Legislation – Annex 3

Under the legal systems of numerous States, the Convention and Protocol obtain the force of national law coincident with that State’s Ratification, without further action.  In these States, international treaties constitute the highest form of law (constitutional law excepted), and, thus, their legal force are not dependent upon national implementing law.  Rather they take “direct effect” or have “direct application” in that State upon Ratification.  In other States, some form of implementing legislation is required to “transform” or “incorporate” these international legal instruments into national law (“National Implementing Legislation”).
In States that require National Implementing Legislation, we strongly recommend use of “stand–alone” legislation.  That recommendation is made, subject to any particular national procedures that dictate a different approach, for the following reasons.  The Convention and Protocol are complex, if concise, instruments that embody sui generis concepts, that is, concepts created by the instruments themselves.  Use of the exact treaty wording, in their negotiated form and context, is essential to their uniform and internationalized interpretation (as required by Article 5(1) of the Convention).  The texts also contain a large number of defined and otherwise technical terms.  Substantively amending various pieces of domestic legislation – which contain different terminology and reflect national legal principles – and attempting to conform them to the Convention and Protocol would likely produce less legal clarity, consistency and order than would otherwise be the case.
Attached as annex 3 is a form of model National Implementing Legislation, which we prepared for consideration and development by those States that require such legislation.  We recommend that this legislation be “stand​alone”, for the reasons noted above.  We further recommended that the formal legislative document, which attaches the legislation, contain a provision to the effect that the “attached legislation supersedes all national law to the extent the latter is inconsistent with the former” (“Supersession Clause”).  Finally, consideration should be given to listing (without limiting the general Supersession Clause) the specific parts of national law so superseded.
The model National Implementing Legislation was prepared starting with the Consolidated Text, amending that document to (i) remove administrative and other treaty provisions inappropriate in the context of national legislation, and (ii) the reflect the declarations recommended in the A.W.G./I.A.T.A. declarations matrix (annex 1).

Attached as annex 3A is a short form of stand-alone implementing legislation.  It is a suggested starting point for such legislation as may be required in the context of national law.
VII
Summary of the Convention and Protocol – Annex 4

A Chapter–by–Chapter summary of the Convention (integrating the Protocol provisions) is attached as annex 4.  It sets forth the underlying principles of, and key concepts contained in, each chapter of the Convention (integrating the Protocol).  It is descriptive and intended for use as a resource for Ratification processes, not as an exhaustive commentary on the texts.  It does not purport to address matters of interpretation within the scope of the Official commentary.
Annex 1 – Declarations Matrix and Economically–Based Recommendations
Ratification of the Cape Town Convention and Aircraft Equipment Protocol
(prepared by the Aviation Working Group (“A.W.G.”))
This matrix and the evaluative comments contained herein have been prepared to illustrate the optimal declarations or non–declarations in order to enhance the economic benefits to be derived from the Cape Town Convention.  In determining their positions on declarations, States may wish to use this matrix in connection with the weighing of economic versus other policy considerations.
References are to the Convention (“C–Art.”) and Aircraft Equipment Protocol (“P–Art.”).  Without diminishing the potential legal or political importance in a given State of other permitted declarations, those of particular economic significance are set out in bold.
References to Form numbers are to the Explanatory Memorandum prepared by the Secretariat of UNIDROIT, as Depositary.  Only those forms for provisions where a declaration is contemplated by the Matrix have been included therein.
Explanatory Notes:

(1) Opt–out provisions are those provisions that apply unless a declaration is made.  Opt–in provisions are those provisions that only apply if a declaration is made.  Whether a provision is opt–in or opt–out is noted under column B.

(2) All declarations under the Convention as relates to aircraft objects are made the time of ratification, acceptance, approval of, or accession to the Aircraft Protocol.
For further information, please contact Jeffrey Wool, Secretary, A.W.G., +44 2078 327107.
	A.
	B.
	C.
	D.
	E.
	F.

	Form No.
	Article 56
of the Convention authorises declarations under Article:
	Headings
	Declaration
	Particulars of Declaration, if applicable
	Relates to Article

	Nos. 1, 2, and 5
	C–Art. 39(l)(a)and 39(4)
	Rights having priority without registration (Opt–in) (non–consensual rights and interests)
	Yes, but limited
	(1) Specific and quantifiable list of qualifying categories that, under current law, have priority without national registration;
	C–Art. 1(s)

	
	
	
	
	(2) Limited to customary categories (e.g., repairers);
	

	
	
	
	
	(3) Limited to claims arising following a declared default
	

	No. 6
	C–Art. 40
	Registrable non–consensual rights or interests (Opt–in)
	Yes
	(1) Specific list of qualifying categories (e.g., judgment creditors);
	C–Art. l(s)

	
	
	
	
	(2) Use of this declaration, rather than C–Art. 39(l)(a) declaration, is preferred – bringing all categories of aviation interests within the first–to–file Registry system
	

	Nos. 7 
and 8
	C–Art. 50
	Internal transactions (Opt–out)
	No
	
	C–Arts. l(n), (r)

	Nos. 9 
and 10
	C–Art. 52
	Territorial Units (Opt–in)
	See Column 
	(1) Only if required by constitutional principles;
	P– Art. XXIX (same topic; thus must be consistent)

	
	
	
	
	(2) If made, Convention should apply to all territorial units with aviation interests
	

	No. 11
	C–Art. 53
	Determination of courts (Opt–in)
	Yes
	As specific as possible, preferably listing the courts by name
	C–Art. 1(h), Chapter XII

	No. 12
	C–Art. 54(1)
	Preventing lease as remedy (Opt–out)
	No
	
	C– Art. 8(l)(b)

	No. 13
	C–Art. 54 (2)
	Remedy – Leave of Court (mandatory declaration)
	Yes
	Track wording in C–Art, 54(2): leave of court is not required nor is any other court action
	C–Art. 8 & 10

	Nos. 14, 15, 16 and 17
	C–Art. 55
	Declarations regarding relief pending final determination of a claim (Opt–out)
	No
	
	C–Arts. 13 and 43 (See also P–Art. X)

	No. 18
	C– Art. 60(1)–(3)
	Transitional Provisions (Opt–in)
	No
	
	C–Art. l(v)

	No. 19
	P– Art. VIII
	Contractual Choice of Law (Opt–in)
	Yes
	(l)Wording declaring application;
	P–Art. XXX(l)

	
	
	
	
	(2) Technically, this declaration is made under P–Art. XXX(l);
	

	
	
	
	
	(3) Choice of law should apply wholly, not in part
	

	No. 21
	P– Art. X
	Modification of provisions regarding relief pending final determination of a claim (Opt–in)
	Yes
	(1) Wording declaring application (wholly, not in part);

(2) Timetable for remedies under C–Art. 13(l)(a)–(c),  shall be the number of working days equivalent to no more than 10 calendar days;
	P– Art. XXX(2); C–Art. 13

	
	
	
	
	(3) Timetable for remedies under C–Art. 13(l)(d)–(e), shall be the number of working days equivalent to no more than 30 calendar days;
	

	
	
	
	
	(4) Technically, this declaration is made under P–Art. XXX(2)
	

	No. 23
	P–Art. XI
	Remedies on Insolvency (Opt–in)
	Yes
	(1) Wording declaring application of Alternative A (wholly, not in part) to “all insolvency proceedings and other proceedings relating to an insolvency–related event”;
	P–Art. XXX(3); C–Art. 1(1) and P–Arts. I(2)(m),(n)

	
	
	
	
	(2) Declared “waiting period” under P– Art. XI(3) is 60 calendar days;
	

	
	
	
	
	(3) Technically, this declaration is made under P–Art. XXX(3)
	

	No. 26
	P–Art. XII
	Insolvency Assistance (Opt–in)
	Yes
	(1) Wording declaring application;
	P– Art. XXX(l); P–Art. XI

	
	
	
	
	(2) Technically, this declaration is made under P–Art. XXX(l)
	

	No. 27
	P–Art. XIII
	De–registration and export request authorisation (Opt–in)
	Yes
	(1) Wording declaring application;
	P– Arts. IX(1) and (5)

	
	
	
	
	(2) Technically, this declaration is made under P–Art. XXX(l)
	

	Nos. 28 
and 29
	P–Art. XIX
	Designated entry points (Opt–in)
	No (See Column )
	No declaration is recommended; if one is made, (a) as relates to airframes and helicopters, the declaration must be limited to those pertaining to aircraft for which the declaring State is the State of Registry; and (b) minimal conditions, if any, to be satisfied prior to use should be clearly specified, and an added fee should not be included in those conditions
	C–Art. 18(5)

	Nos. 31
	P–Art. XXX(5)
	Declarations relating to certain provisions (modification of jurisdiction rules) (Opt–out)
	No
	
	P–Art. XXI

	No. 32
	P– Art. XXIV(2)
	Relationship with the Convention for the unification of Certain Rules Relating to the Precautionary Attachment of Aircraft (Rome Convention of 1933) (Opt–out)
	No
	
	C–Art. 54(2)

	No. 34
	P– Art. XXIX
	Territorial Units (Opt–in)
	See Column 
	(1) Only if required by constitutional principles;
	CVN 52(1) (same topic; thus must be consistent)

	
	
	
	
	(2) If made, Convention should apply to all territorial units with aviation interests
	

	No. 35
	C–Art. 48(2)
	Regional Economic Integration Organisation
	N/A
	Any declaration should be as specific as possible
	P– Art. XXVII (same topic; thus must be consistent)

	No. 36
	P– XXVII(2)
	Regional Economic Integration Organization
	N/A
	Any declaration should be as specific as possible
	CVN Art. 48(2) (same topic; thus must be consistent)


Key Declarations Reflecting the A.W.G. Declarations Matrix – with Completed Text attached (Based on UNIDROIT Forms, modified as necessary)
PREFATORY NOTE: Applying commercial criteria, the declarations other than those specified below should not be made (i.e., UNIDROIT Forms 2, 4, 5, 7–8, 12, 14–18, 20, 22, 24–25, 30–34) except (i) technical declarations (i.e., UNIDROIT Forms 9–11 and 34–35).  Whether a declaration regarding an entry point (UNIDROIT Form 28–29) requires particular attention.  If that declaration is made, minimal conditions should be specified (as permitted by Article 19(5) of the Convention.
A.
KEY DECLARATIONS UNDER THE CONVENTION (COMPLETED TO REFLECT A.W.G. MATRIX)
Form No. 1
Specific Declarations under Article 39(1)(a)
“{Name of State} declares that the following categories of non–consensual right or interest;
1.
liens in favour of workers for unpaid wages arising since the time of a declared default under a contract to finance or lease the subject object;
2.
liens in favour of repairers of an object in their possession to the extent of service performed on and value added to that object –
have priority under its law over an interest in an object equivalent to that of the holder of a registered international interest and shall have priority over a registered international interest, whether in or outside insolvency.”
Form No. 6
Declarations under Article 40
“{Name of State} declares that the following categories of non–consensual right or interest;
1.
right of a person obtaining a court order permitting attachment of an aircraft object in partial or full satisfaction of a legal judgment;
2.
liens or other rights of the government of {name of state} relating to taxes or other unpaid charges of any type whatsoever (which is not covered by the declaration under Article 39(1)(a) of the Convention); and
3.
any other non–consensual right or interest which is not covered by the declaration under Article 39(1) (a) of the Convention –
shall be registrable under the Convention as regards aircraft objects as if the right or interest were an international interest and shall be regulated accordingly.”
Form No. 13
Declarations under Article 54(2)
“{Name of State} declares that all remedies available to the creditor under the Convention or Protocol which are not expressed under the provisions thereof to require application to the court may be required exercised without leave of the court or other court action.”
B.
KEY DECLARATIONS UNDER THE PROTOCOL (COMPLETED TO REFLECT A.W.G.)
Form No. 19
Declarations under Article XXX(l) in respect of Article VIII
“{Name of State} declares that it will apply Article VIII.”
Form No. 21
Declarations under Article XXX(2) in respect of Article X providing for the application of the entirety of the latter
“{Name of State} declares that it will apply Article X in its entirety and that the number of days to be used for the purposes of the time–limit laid down in Article X(2) shall be–
1.
in respect of the relief specified in Article 13(1)(a)–(c), shall not exceed the number of working days equivalent to ten (10) calendar days; and
2.
in respect of the relief specified in Articles 13(l)(d)–(e), shall not exceed shall not exceed the number of working days equivalent to thirty (30) calendar days –

in each case from the date the application for relief is filed.”
Form No. 23
General Declarations under Article XXX(3) in respect of Article XI of Alternative A in its entirety to all types of insolvency proceeding
“{Name of State} declares that it will apply Article XI, Alternative A in its entirety to all types of insolvency proceedings and all other insolvency related events and that the waiting period for the purposes of Article XI(3) of that Alternative shall be sixty (6O) calendar days”.

Form No. 26
Declarations under Article XXX(l) in respect of Article XII
“{Name of State} declares that it will apply Article XII.”
Form No. 27
Declarations under Article XXX(l) in respect of Article XIII
“{Name of State} declares that it will apply Article XIII.”

Annex 2A – Model Ratification (Accession) Instrument

	TECHNICAL INFORMATION PROVIDED BY THE AVIATION WORKING GROUP FOR CONSIDERATION BY GOVERNMENTS AND OTHER INTERESTED PARTIES (THE DECLARATIONS REFERRED TO HEREIN REFLECT THOSE SET OUT IN THE A.W.G./I.A.T.A. MATRIX – SEE ANNEX 1 TO THE A.W.G. IMPLEMENTATION RESOURCE MATERIALS)


MODEL ACCESSION
 COMMUNICATION RELATING TO THE
CONVENTION ON INTERNATIONAL INTERESTS IN
MOBILE EQUIPMENT AND AIRCRAFT PROTOCOL 2001
The Embassy of [INSERT NAME OF COUNTRY] presents its compliments to the International Institute for Unification of Private Law (UNIDROIT) and has the honor to enclose Instruments of Accession in original in respect of Cape Town Convention and its Protocol along with the respective Annexes received from the Government of [INSERT NAME OF COUNTRY] to be deposited with the esteemed Institute.
The Embassy of [INSERT NAME OF COUNTRY] avails itself of this opportunity to renew to the International Institute for Unification of Private Law the assurances of its highest consideration.

Instrument of Accession by [INSERT NAME OF COUNTRY]
to the Cape Town Convention
WHEREAS, the Convention on International Interests in Mobile Equipment (hereinafter referred to as the “Convention”) was concluded in Cape Town on 16th November 2001;
AND WHEREAS Article 47(3) of the Convention specifies that any State that does not sign the Convention may accede to it at any time;
NOW THEREFORE, having considered the Convention hereby accedes to it.  Pursuant to the relevant provisions of the Convention, [INSERT NAME OF COUNTRY] makes the declarations contained in the Annex to this Instrument of Accession (the “Declarations”) and undertakes faithfully to abide by all the provisions contained in the Convention in the manner and to the extent specified in the Declarations.
IN WITNESS WHEREOF and being duly authorized to do so, I have signed this Instrument of Accession on behalf of [INSERT NAME OF COUNTRY].
DONE at [CITY], this _____ day of _____ Two Thousand Seven.
/s/ _______________
Annex
to the Instrument of Accession
in respect of the Cape Town Convention
(the “Convention”)
Containing the Declarations made by [INSERT NAME OF COUNTRY]
for the purposes of the Convention
(i)
Form No. 1 (specific opt–in declarations under Article 39(1) (a))
[INSERT NAME OF COUNTRY] declares that the following categories of non–consensual right or interest;
(a)
liens in favor of employees for unpaid wages arising since the time of a declared default declared by an employer under a contract to finance or lease the subject object;
(b)
liens in favor of repairers of an object in their possession to the extent of service perform on and value added to that object –

have priority under its law over an interest in an object equivalent to that of the holder of a registered international interest and shall have priority over a registered international interest, whether in or outside insolvency proceedings.
(ii)
Form No. 6 (opt–in declarations under Article 40))
[INSERT NAME OF COUNTRY] declares that the following categories of non–consensual right or interest:
(a)
rights of a person obtaining a court order permitting attachment of an aircraft object in partial or full satisfaction of a legal judgment; and
(b)
liens or other rights of a state entity relating to taxes or other unpaid charges of any type whatsoever (which is not covered by the declaration under Article 39(1)(a) of the Convention; and
(c)
any other non–consensual right or interest which is not covered by the declaration under Article 39(1)(a) of the Convention – 

shall be registerable under the Convention as regards any category of object as if the right or interest were an international interest and shall be regulated accordingly.
(iii)
Form No. 10 (general declarations under Article 52)
[INSERT NAME OF COUNTRY] declares that the Convention is to apply to all its territorial units.

(iv)
Form No. 11 (declarations under Article 53)
{Insert}

are the relevant court(s) for the purposes of Article 1 and Chapter XII of the Convention.
(v)
Form No. 13 (mandatory declarations under Article 54(2))
[INSERT NAME OF COUNTRY] declares that any remedies available to the creditor under the Convention which are not expressed under the relevant provision thereof to require application to the court may be exercised without leave of the court or other court action.

Instrument of Accession by [INSERT NAME OF COUNTRY]
to the Protocol to the Convention on
International Interests in Mobile Equipment on
Matters Specific to Aircraft Equipment
(the “Aircraft Protocol”)
WHEREAS the Protocol to the Convention on International Interests in Mobile Equipment on Matters specific to Aircraft Equipment (hereinafter referred to as the “Aircraft Protocol”) was concluded in Cape Town on 16 November 2001;
AND WHEREAS Article XXVI(3) of the Aircraft Protocol specifies that any State that does not sign the Aircraft Protocol may accede to it at any time:
NOW THEREFORE [INSERT NAME OF COUNTRY] having considered the Aircraft Protocol hereby accedes to it.  Pursuant to the relevant provisions of the Aircraft Protocol, [INSERT NAME OF COUNTRY] makes the declarations in relation to the Aircraft Protocol contained in the Annex to this Instrument of Accession (the “Declarations”) and undertakes faithfully to abide by all the provisions contained in the Protocol in the manner and to the extent specified in the Declarations.
In witness whereof and being duly authorized to do so, I have signed this Instrument of Accession on behalf of [INSERT NAME OF COUNTRY].
DONE at [CITY], this _____ day of _____ Two Thousand Seven.
/s/ _______________

Annex
to the Instrument of Accession in respect of the Aircraft Protocol
Containing the Declarations made by [INSERT NAME OF COUNTRY] for the
purposes of the Aircraft Protocol
(i)
Form No. 19 (opt–in declarations under Article XXX(l) in respect of Article VIII)
[INSERT NAME OF COUNTRY] declares that it will apply Article VIII.
(ii)
Form No. 21 (opt–in declarations XXX(2) in respect of Article X providing for the application of the entirety of the latter)
[INSERT NAME OF COUNTRY] declares that it will apply Article X in its entirety and that the number of working days to be used for the purposes of the time limit laid down in Article X(2) shall be in respect of the remedies specified in Articles 13(l)(a), (b) and (c) of the Convention (preservation of the aircraft objects and their value; possession, control or custody of the aircraft objects; and immobilization of the aircraft objects) not more than the number of working days equivalent to ten (10) calendar days and in respect of the remedies specified in Articles 13(1)(d) and (e) of the Convention (lease or management of the aircraft objects and the income thereof and sale and application of proceeds from the aircraft equipment) not more than the number of working days equivalent to thirty (30) calendar days.
(iii)
Form No. 23 (general op–in declarations under Article XXX(3) in respect of Article XI providing for the application of Alternative A in its entirety to all types of insolvency proceeding)
[INSERT NAME OF COUNTRY] declares that it will apply Article XI, Alternative A in its entirety to all types of insolvency proceeding and that the waiting period for the purposes of Article XI(3) of that Alternative shall be sixty (60) calendar days.
(iv)
Form No. 26 (opt–in declarations under Article XXX(l) in respect of Article XII)
[INSERT NAME OF COUNTRY] declares that it will apply Article XII.
(v)
Form No. 27 (opt–in declaration under Article XXX(l) in respect of Article XIII)
[INSERT NAME OF COUNTRY] declares that it will apply Article XIII.
(vi)
Form No. 34 (general declarations under Article XXIX)
[INSERT NAME OF COUNTRY] declares that the Aircraft Protocol is to apply to all its territorial units.

Annex 2B – Modele d’instrument d adhesion
Instrument d’adhésion à la convention relative aux garanties
internationales portant sur des matériels d’équipement mobiles et du
protocole portant sur les questions spécifiques aux matériels
d’équipement aéronautiques
L’Ambassade de [INSERER LE NOM DE L’ETAT] a l’honneur de présenter ses salutations a l’lnstitut international pour l’unification du droit prive (UNIDROIT) et de joindre à la presente l’original des instruments de ratification en vertu de la Convention du Cap et du Protocole aeronautique ainsi que les annexes respectives qui ont ete transmis par le Gouvernement de [INSERER LE NOM DE L’ETAT] afin d’etre deposes auprès de cet illustre Institut.
L’Ambassade de [INSERER LE NOM DE L’ETAT] saisit cette occasion pour renouveler l’expression de sa plus haute considération a l’lnstitut pour l’unification du droit prive.
Instrument d’adhesion a la Convention du Cap de 2001 relative aux garanties internationales portant sur des materiels d’equipement mobiles
CONSIDERANT que la Convention relative aux garanties internationales portant sur des matériels d’équipement mobiles (ci–après denommée “la Convention”), a été adopté au Cap le 16 novembre 2001;
ET CONSIDERANT que l’Article 47(3) de la Convention précise qu’un Etat qui ne signe pas la Convention peut y adhérer par la suite;
AINSI, le Gouvernement de [INSERER LE NOM DE L’ETAT] ayant examine la Convention, y adhère par le présent instrument.  Conformément aux dispositions pertinentes de ladite Convention, [INSERER LE NOM DE L’ETAT] dépose également les déclarations jointes en annexe à cet instrument d’adhésion (les “Déclarations”) et s’engage à exécuter fidèlement toutes les dispositions de la Convention dans la manière et la mesure prévues aux déclarations faites en vertu de cette dernière.
EN FROIDE QUOI, j’ai signé et scellé le présent instrument de ratification.
FAIT à [INSERER LE NOM DU LIEU], le _____ deux mille sept.
/s/ _______________

Annexe
joint à l’instrument d’adhesion à la Convention du Cap
(“la Convention”)
portant sur les déclarations aux fins de la Convention faites par
[INSERER LE NOM DE L’ETAT]
(i)
Formulaire No. 1 (déclaration particulière opt–in en vertu de I’ article 39(1)(a))
[INSERER LE NOM DE L’ETAT] déclare que les catégories suivantes de droits ou garanties non conventionnels;
(a)
les droits de rétention au bénéfice des salariés en vertu des privilèges dont disposent les salaires dus par un employeur au moment de l’inexécution de ses obligations aux termes d’un contrat de financement ou de bail portant sur un bien;
(b)
les droits de rétention au bénéfice des réparateurs dans la mesure de la valeur des réparations faites ou autres services fournis et de la valeur ajoutée à ce bien –
ont priorité en vertu des lois de cet Etat sur une garantie portant sur le bien équivalente à celle du titulaire d’une garantie internationale inscrite d’une garantie international inscrite et qui primeront une garantie internationale inscrite, que ce soit ou non dans le cadre d’une procédure d’insolvabilité.
(ii)
Formulaire No. 6 (déclaration opt–in en vertu de l’article 40))
[INSERER LE NOM DE L’ETAT] déclare que les droits ou garanties non conventionnels suivants:
(a)
les droits découlant de la saisie du bien aéronautique en exécution partielle ou intégrate d’un jugement de condamnation;
(b)
les droits au bénéfice d’une entité étatique en vertu des privilèges fiscaux ou d’autres redevances impayées de tout genre (qui ne font pas l’objet de la déclaration faite en vertu de l’article 39(1)(a) de la Convention; et,

(c)
toute autre catégorie de droits ou de garanties non conventionnels qui ne fait pas l’objet de la déclaration faite en vertu de l’article 39(1)(a) de la Convention –
seront susceptibles d’inscription au Registre international comme si ces droits ou garanties étaient des garanties internationales, et seront dès lors traités comme telles.
(iii)
Formulaire No. 10 (déclaration générale en vertu de l’article 52)
[INSERER LE NOM DE L’ETAT] déclare que la Convention s’applique à toutes ses unités territoriales.
(iv)
Formulaire No. 11 (déclaration en vertu de l’article 53)
[INSERER LE NOM DE L’ETAT] déclare que le(s) tribunal (aux) suivant(s)
{à préciser}
est/sont compétent(s) aux fins de l’application de l’article premier et du Chapitre XII de la Convention.

(v)
Formulaire No. 13 (déclaration obligatoire en vertu de l’ article 54(2))
[INSERER LE NOM DE L’ETAT] déclare que les mesures ouvertes au créancier en vertu de la Convention peuvent être exercées sans aucune intervention ou toute action du tribunal, sauf dans le cas des mesures où l’intervention du tribunal est expressément prévue par les dispositions de ladite Convention.

Instrument de ratification du Protocole portant sur les questions spécifiques aux matériels d’équipement aéronautiques par
[INSERER LE NOM DE L’ETAT]
CONSIDERANT que le Protocole portant sur les questions spécifiques aux matériels d’équipement aéronautiques à la Convention relative aux garanties internationales portant sur des matériels d’équipement mobiles (ci–après dénommé “le Protocole aéronautique”), a été adopté au Cap le 16 novembre 2001;
ET CONSIDERANT que l’article XXVI(2) du Protocole aéronautique précise qu’un Etat qui ne signe pas le Protocole aéronautique peut y adhérer par la suite;
AINSI, le Gouvernement de [INSERER LE NOM DE L’ETAT] ayant examiné le Protocole aéronautique, y adhère par le présent instrument.  Conformément aux dispositions pertinentes du Protocole aéronautique, [INSERER LE NOM DE L’ETAT] dépose les déclarations jointes en annexe à cet instrument de ratification (les “Déclarations”) et s’engage à exécuter fidèlement toutes les dispositions du Protocole dans la manière et la mesure prévues aux déclarations faites en vertu de ce dernier.
EN FOI DE QUOI, j’ai signé et scellé le présent instrument de ratification.
FAIT à [INSERER LE NOM DU LIEU], le deux mille sept.
/s/ _______________

Annexe joint à I’instrument de ratification de Protocole Aéronautique
(“le Protocole”)
portant sur les déclarations aux fins du Protocole faites par
[INSERER LE NOM DE L’ETAT]
(i)
Formulaire No. 19 (déclaration en vertu de l’article XXX(l) se rapportant à l’article VIII)

[INSERER LE NOM DE L’ETAT] déclare qu’elle appliquera l’article VIII.
(ii)
Formulaire No. 21 (déclaration opt–in en vertu de I ‘article XXX(2) se rapportant à l’article X et prévoyant I’application intégrale de cet article)
[INSERER LE NOM DE L’ETAT] déclare qu’elle appliquera l’article X dans son intégralité et que le nombre de jours ouvrables a compter dans l’expression “bref délai” de l’article X(2) relatif aux mesures ouvertes au créancier prévues aux articles 13(l)(a), (b), et (c) de la Convention (conservation du bien aéronautique et de sa valeur; la mise en possession, le contrôle et la garde du bien; et l’immobilisation du bien) est du nombre de jours ouvrables équivalents à dix (10) jours civils au maximum et, relatif aux mesures prévues aux articles 13 (l)(d) et (e) de la Convention (le bail ou à l’exception des cas visés aux alinéas a) a c) de l’article 13(1), la gestion du bien et les revenus du bien aéronautique) ainsi que la vente et l’attribution des produits de la vente sont du nombre de jours ouvrables équivalents à trente (30) jours civils au maximum.
(iii)
Formulaire No. 23 (déclaration générale opt–in en vertu de I’article XXX(3) se rapportant à I’article XI et prévoyant I’application de la Variante A dans son intégralité a toutes les catégories de procédures d’insolvabilité)
[INSÉRER LE NOM DE L’ETAT] déclare qu’elle appliquera l’article XI dans sa Variante A dans son intégralité a toutes les catégories de procédures d’insolvabilité et que la période d’attente aux fins de l’article XI(3) de cette Variante est de soixante (60) jours civils.
(iv)
Formulaire No. 26 (déclaration opt–in en vertu de I’article XXX(1) se rapportant à I’article XII)
[INSERER LE NOM DE L’ETAT] déclare qu’elle appliquera l’article XII.
(v)
Formulaire No. 27 (déclaration opt–in en vertu de I’article XXX(1) se rapportant à I’article XIII)
[INSERER LE NOM DE L’ETAT] déclare qu’elle appliquera l’article XIII.
(vi)
Formulaire No. 34 (déclaration générale en vertu de I’article XXIX)
[INSERER LE NOM DE L’ETAT] déclare que le Protocole aéronautique s’applique à toutes ses unités territoriales.
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Model Form

IMPLEMENTING LEGISLATION RELATING TO THE {RATIFICATION/APPROVAL/ACCEPTANCE/ACCESSION} OF THE
{NAME OF STATE}{BY/OF}

The Convention on International Interests in Mobile Equipment and the Protocol thereto on Matters Specific to Aircraft Equipment

(prepared by the Aviation Working Group as a technical document for consideration by States and other interest parties – all rights reserved)
Annex 3A – Short-Form National Implementing Legislation (A4)

Model Form

IMPLEMENTING LEGISLATION RELATING TO THE {RATIFICATION/APPROVAL/ACCEPTANCE/ACCESSION} OF THE
{NAME OF STATE}{BY/OF}

AN ACT TO IMPLEMENT THE CAPE TOWN CONVENTION ON INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT AND THE PROTOCOL THERETO ON MATTERS SPECIFIC TO AIRCRAFT EQUIPMENT

WHEREAS the Convention on International Interests in Mobile Equipment (‘the Convention’) and the Protocol thereto on Matters Specific to Aircraft Equipment (‘the Protocol’) were opened for signature at Cape Town 16 November 2001;

WHEREAS the Government of [        ], considering these instruments in the interest of the country, as an element of the further development of its air transport sector, deposited its instruments of accession thereto with UNIDROIT in accordance with Article 49 of the Convention and Article XXVIII of the Protocol on __ [            ] 200[7];

NOW, THEREFORE, IT IS ENACTED by the [             ] as follows:

SHORT TITLE

This Act may be cited as the International Interests in Mobile Equipment (aircraft equipment) Act of 200[7] (‘this Act’).

PURPOSE

The purpose of this Act is to implement the provisions of the Convention, attached as annex I, and Protocol, attached as annex II, in each case as modified by the declarations deposited with UNIDROIT in connection therewith, attached as annex III (the Convention, the Protocol, and the declaration, collectively, ‘the Cape Town Treaty’).

FORCE OF LAW

The Cape Town Treaty shall have the force of law in [         ].

PREVAILING LAW

To the extent of any conflict or inconsistency between this Act and any other law of [       ] addressing any matter governed by the Cape Town Treaty, this Act prevails over such other law, and, to that extent, such other law is hereby superseded.

ENTRY INTO FORCE

This Act enters into force simultaneously with the entry into force in [         ] of the Cape Town Treaty. END

Annexure 1

Convention on International Interests in Mobile Equipment

(attach)

_____________

Annexure 2

Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Aircraft Equipment

(attach)

_____________

Annexure 3

Declarations to the Convention on International Interests in Mobile Equipment and Protocol thereto on Matters Specific to Aircraft Equipment – as Deposited with UNIDROIT

(attach)
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IMPLEMENTING ACT RELATING TO THE {RATIFICATION/APPROVAL/ACCEPTANCE/ACCESSION} OF THE
{NAME OF STATE}{OF/TO}

The Convention on International Interests in Mobile Equipment and the Protocol thereto on Matters Specific to Aircraft Equipment

AWARE of the need to acquire and use aircraft equipment of high value or particular economic significance and to facilitate the financing of the acquisition and use of such equipment in an efficient manner,

RECOGNISING the advantages of asset–based financing and leasing for this purpose and desiring to facilitate these types of transaction by establishing clear rules to govern them,

MINDFUL of the need to ensure that interests in such equipment are recognised and protected universally,

DESIRING to provide broad and mutual economic benefits for all interested parties,

BELIEVING that such rules must reflect the principles underlying asset–based financing and leasing and promote the autonomy of the parties necessary in these transactions,

CONSCIOUS of the need to establish a legal framework for international interests in such equipment and for that purpose use of an international registration system for their protection,

MINDFUL of the principles and objectives of the Convention on International Civil Aviation, signed at Chicago on 7 December 1944,

· {NAME OF STATE} has promulgated the following implementing legislation (“this Act”) relating to its {ratification/approval/acceptance/accession}{of/to} the Convention on International Interests in Mobile Equipment and the Protocol thereto on Matters Specific to Aircraft Equipment:

Chapter I

Sphere of application and general provisions

Article 1 – Definitions

In this Act, except where the context otherwise requires, the following terms are employed with the meanings set out below:

(a)
“agreement” means a security agreement, a title reservation agreement or a leasing agreement;

(b)
“aircraft” means aircraft as defined for the purposes of the Chicago Convention which are either airframes with aircraft engines installed thereon or helicopters;

(c)
“aircraft engines” means aircraft engines (other than those used in military, customs or police services) powered by jet propulsion or turbine or piston technology and:

(i)
in the case of jet propulsion aircraft engines, have at least 1750 lb of thrust or its equivalent; and

(ii)
in the case of turbine–powered or piston–powered aircraft engines, have at least 550 rated take–off shaft horsepower or its equivalent,

together with all modules and other installed, incorporated or attached accessories, parts and equipment and all data, manuals and records relating thereto;

(d)
“aircraft objects” means airframes, aircraft engines and helicopters;

(e)
“aircraft register” means the National Aircraft Registry or another register maintained by a State or common mark registering authority for purposes of the Chicago Convention;

(f)
“airframes” means airframes (other than those used in military, customs and police services) that, when appropriate aircraft engines are installed thereon, are type certified by the competent aviation authority to transport:

(i)
at least eight (8) persons including crew; or

(ii)
goods in excess of 2750 kilograms,

together with all installed, incorporated or attached accessories, parts and equipment (other than aircraft engines), and all data, manuals and records relating thereto;

(g)
“assignment” means a contract which, whether by way of security or otherwise, confers on the assignee associated rights with or without a transfer of the related international interest;

(h)
“associated rights” means all rights to payment or other performance by a debtor under an agreement which are secured by or associated with the aircraft object;

(i)
“authorised party” means the party referred to in Article 25(3);

(j)
“Cape Town Convention” means the Convention on International Interests in Mobile Equipment as modified by the Protocol to the Convention on International Interests in Mobile Equipment on Matters specific to Aircraft Equipment, each concluded at Cape Town, South Africa on 16 November 2001;

(k)
“Cape Town Convention State” means any State that is party to the Cape Town Convention;

(l)
“Chicago Convention” means the Convention on International Civil Aviation, signed at Chicago on 7 December 1944, as amended, and its Annexes;

(m)
“commencement of the insolvency proceedings” means the time at which the insolvency proceedings are deemed to commence under the applicable insolvency law;

(n)
“common mark registering authority” means the authority maintaining a register in accordance with Article 77 of the Chicago Convention as implemented by the Resolution adopted on 14 December 1967 by the Council of the International Civil Aviation Organization on nationality and registration of aircraft operated by international operating agencies;

(o)
“conditional buyer” means a buyer under a title reservation agreement;

(p)
“conditional seller” means a seller under a title reservation agreement;

(q)
“contract of sale” means a contract for the sale of an aircraft object by a seller to a buyer which is not an agreement as defined in (a) above;

(r)
“court” means a court of law or an administrative or arbitral tribunal established by a Cape Town Convention State;

(s)
“creditor” means a chargee under a security agreement, a conditional seller under a title reservation agreement or a lessor under a leasing agreement;

(t)
“debtor” means a chargor under a security agreement, a conditional buyer under a title reservation agreement, a lessee under a leasing agreement or a person whose interest in an aircraft object is burdened by a registrable non–consensual right or interest;

(u)
“de–registration of the aircraft” means deletion or removal of the registration of the aircraft from its an aircraft register in accordance with the Chicago Convention;

(v)
“guarantee contract” means a contract entered into by a person as guarantor;

(w)
“guarantor” means a person who, for the purpose of assuring performance of any obligations in favour of a creditor secured by a security agreement or under an agreement, gives or issues a suretyship or demand guarantee or a standby letter of credit or any other form of credit insurance;

(x)
“helicopters” means heavier–than–air machines (other than those used in military, customs or police services) supported in flight chiefly by the reactions of the air on one or more power–driven rotors on substantially vertical axes and which are type certified by the competent aviation authority to transport:

(i)
at least five (5) persons including crew; or

(ii)
goods in excess of 450 kilograms,

together with all installed, incorporated or attached accessories, parts and equipment (including rotors), and all data, manuals and records relating thereto;

(y)
“insolvency administrator” means a person authorised to administer the reorganisation or liquidation, including one authorised on an interim basis, and includes a debtor in possession if permitted by the applicable insolvency law;

(z)
“insolvency proceedings” means bankruptcy, liquidation or other collective judicial or administrative proceedings, including interim proceedings, in which the assets and affairs of the debtor are subject to control or supervision by a court for the purposes of reorganisation or liquidation;

(aa)
“insolvency–related event” means:

(i)
the commencement of the insolvency proceedings; or

(ii)
the declared intention to suspend or actual suspension of payments by the debtor where the creditor’s right to institute insolvency proceedings against the debtor or to exercise remedies under this Act is prevented or suspended by law or State action;

(bb)
“interested persons” means:

(i)
the debtor;

(ii)
any guarantor;

(iii)
any other person having rights in or over the aircraft object;

(cc)
“international interest” means an interest held by a creditor to which Article 2 applies;

(dd)
“International Registry” means the international registration facilities established by the Cape Town Convention;

(ee)
“leasing agreement” means an agreement by which one person (the lessor) grants a right to possession or control of an aircraft object (with or without an option to purchase) to another person (the lessee) in return for a rental or other payment;

(ff)
“National Aircraft Register” means the {name of State’s aircraft register};

(gg)
“non–consensual right or interest” means a right or interest conferred under the law of a Cape Town Convention State to secure the performance of an obligation, including an obligation to a State, State entity or an intergovernmental or private organisation;

(hh)
“pre–existing right or interest” means a right or interest of any kind in or over an aircraft object created or arising before the effective date of this Act, as specified in Article 56;

(ii)
“primary insolvency jurisdiction” means the Cape Town Convention State in which the centre of the debtor’s main interests is situated, which for this purpose shall be deemed to be the place of the debtor’s statutory seat or, if there is none, the place where the debtor is incorporated or formed, unless proved otherwise;

(jj)
“priority non–consensual right or interest” means a non–consensual right or interest conferred under the law of {name of State} of the following types:

(i)
liens in favour of workers for unpaid wages arising since the time of a declared default under a contract to finance or lease the subject object;

(ii)
liens in favour of repairers of an object in their possession to the extent of service

performed on and value added to that object;

(kk)
“proceeds” means money or non–money proceeds of an aircraft object arising from the total or partial loss or physical destruction of the aircraft object or its total or partial confiscation, condemnation or requisition;

(ll)
“prospective assignment” means an assignment that is intended to be made in the future, upon the occurrence of a stated event, whether or not the occurrence of the event is certain;

(mm)
“prospective international interest” means an interest that is intended to be created or provided for in ail aircraft object as an international interest in the future, upon the occurrence of a stated event (which may include the debtor’s acquisition of an interest in the aircraft object), whether or not the occurrence of the event is certain;

(nn)
“prospective sale” means a sale which is intended to be made in the future, upon the occurrence of a stated event, whether or not the occurrence of the event is certain;

(oo)
“registered” means registered in the International Registry under the Cape Town Convention;

(pp)
“registered interest” means an interest registered with the International Registry pursuant to the Cape Town Convention;

(qq)
“registrable non–consensual right or interest” means a non–consensual right or interest conferred under the law of {name of state} of the following types:

(i)
rights of a person obtaining a court order permitting attachment of an aircraft object in partial or full satisfaction of a legal judgement;

(ii)
liens or other rights of the government of {name of state} relating to taxes or other unpaid charges of any type whatsoever (which is not a priority non–consensual right or interest); and

(iii)
any other non–consensual rights or interests which are not a priority non–consensual right or interest.

(rr)
“Registrar” means the person or body serving as Register under the Cape Town Convention;

(ss)
“registry authority” means the {name of civil aviation authority}, as the authority maintaining an National Aircraft Register, which is responsible for the registration and de–registration of an aircraft in {name of state} in accordance with the Chicago Convention;

(tt)
“regulations” means regulations made or approved by the Supervisory Authority pursuant to the Cape Town Convention;

(uu)
“sale” means a transfer of ownership of an aircraft object pursuant to a contract of sale;

(vv)
“secured obligation” means an obligation secured by a security interest;

(ww)
“security agreement” means an agreement by which a chargor grants or agrees to grant to a chargee an interest (including an ownership interest) in or over an aircraft object to secure the performance of any existing or future obligation of the chargor or a third person;

(xx)
“security interest” means an interest created by a security agreement;

(yy)
“State of registry” means, in respect of an aircraft, the State on the national register of which an aircraft is entered or the State of location of the common mark registering authority maintaining the aircraft register;

(zz)
“Supervisory Authority” means the body acting as Supervisory Authority under the Cape Town Convention;

(aaa)
“title reservation agreement” means an agreement for the sale of an aircraft object on terms that ownership does not pass until fulfillment of the condition or conditions stated in the agreement;

(bbb)
“unregistered interest” means a consensual interest or non–consensual right or interest (other than a priority non–consensual right or interest to the extent specified in Article 45(1)) which has not been registered, whether or not it is registrable under the Cape Town Convention or this Act; and

(ccc)
“writing” means a record of information (including information communicated by teletransmission) which is in tangible or other form and is capable of being reproduced in tangible form on a subsequent occasion and which indicates by reasonable means a person’s approval of the record.

Article 2 – The international interest

1.
This Act provides for the constitution and effects of an international interest in aircraft objects and associated rights.

2.
For the purposes of this Act, an international interest in aircraft objects is an interest, constituted under Article 10, in airframes, aircraft engines or helicopters:

(a)
granted by the chargor under a security agreement;

(b)
vested in a person who is the conditional seller under a title reservation agreement; or

(c)
vested in a person who is the lessor under a leasing agreement.

An interest falling within sub–paragraph (a) does not also fall within sub–paragraph (b) or (c).

3.
The applicable law determines whether an interest to which the preceding paragraph applies falls within sub–paragraph (a), (b) or (c) of that paragraph.

4.
An international interest in an aircraft object extends to proceeds of that aircraft object.

Article 3 – Sphere of application

1.
This Act applies when, at the time of the conclusion of the agreement creating or providing for the international interest or a contract of sale, the debtor or seller, as applicable, is situated in a Cape Town Convention State.

2.
The fact that the creditor or buyer is situated in a non–Cape Town Convention State does not affect the applicability of this Act.

3.
Without prejudice to paragraph 1 of this Article, this Act shall also apply in relation to a helicopter, or to an airframe pertaining to an aircraft, registered in an aircraft register of a Cape Town Convention State which is the State of registry, and where such registration is made pursuant to an agreement for registration of the aircraft it is deemed to have been effected at the time of the agreement.

Article 4 – Where debtor or seller is situated

1.
For the purposes of Article 3(1), the debtor or seller is situated in any Cape Town Convention State:

(a)
under the laws of which it is incorporated or formed;

(b)
where it has its registered office or statutory seat;

(c)
where it has its centre of administration; or

(d)
where it has its place of business.

2.
A reference in sub–paragraph (d) of the preceding paragraph to the debtor’s place of business shall, if it has more than one place of business, mean its principal place of business or, if it has no place of  business, its habitual residence.

Article 5 – Interpretation and applicable law

1.
In the interpretation of this Act, regard is to be had to its purposes as set forth in the preamble, to its international character and to the need to promote uniformity and predictability in its application.

2.
Questions concerning matters governed by this Act which are not expressly settled in it are to be settled in conformity with the general principles on which it is based or, in the absence of such principles, in conformity with the applicable law.

3.
References to the applicable law are to the domestic rules of the law applicable by virtue of rules of private international law of the forum State.

Article 6 – Application to sale and prospective sale

In addition to the specific provisions in this Act referring to sales and prospective sales, the general provisions of Article 1, Article 5, Chapters IV to VII, Article 35, Chapter X, Chapter XI (other than Article 48), Chapter XII and Chapter XIII shall apply to contracts of sale and prospective sales.

Article 7 – Representative capacities

A person may enter into an agreement or a sale, and register an international interest in, or a sale of, an aircraft object [or take any other action under this Act], in an agency, trust or other representative capacity. In such case, that person is entitled to assert rights and interests under this Act.

Article 8 – Description of aircraft objects

A description of an Aircraft object that contains its manufacturer’s serial number, the name of the manufacturer and its model designation is necessary and sufficient to identify the aircraft object for the purposes of Articles 10(c) and 11(1)(c) of this Act.

Article 9 – Choice of law

1.
The parties to an agreement, or a contract of sale, or a related [assignment,] guarantee contract or subordination agreement may agree on the law which is to govern their contractual rights and obligations, wholly or in part.

2.
Unless otherwise agreed, the reference in the preceding paragraph to the law chosen by the parties is to the domestic rules of law of the designated State or, where that State comprises several territorial units, to the domestic law of the designated territorial unit.

Chapter II

Constitution of an international interest; contracts of sale

Article 10 – Formal requirements

An interest is constituted as an international interest under this Act where the agreement creating or providing for the interest:

(a)
is in writing;

(b)
relates to an aircraft object of which the chargor, conditional seller or lessor has power to dispose;

(c)
enables the aircraft object to be identified; and

(d)
in the case of a security agreement, enables the secured obligations to be determined, but without the need to state a sum or maximum sum secured.

Article 11– Formalities and effects of contracts of sale

1.
For the purposes of this Act, a contract of sale is one which:

(a)
is in writing;

(b)
relates to an aircraft object of which the seller has power to dispose; and

(c)
enables the aircraft object to be identified in conformity with this Act.

2.
A contract of sale transfers the interest of the seller in the aircraft object to the buyer according to its terms.

Chapter III

Default remedies

Article 12 – Remedies of chargee

1.
In the event of default as provided in Article 17, the chargee may, to the extent that the chargor has at any time so agreed, exercise any one or more of the following remedies:

(a)
take possession or control of any aircraft object charged to it;

(b)
sell or grant a lease of any such aircraft object;

(c)
collect or receive any income or profits arising from the management or use of any such aircraft object.

2.
The chargee may alternatively apply for a court order authorising or directing any of the acts referred to in the preceding paragraph.

3.
A chargee proposing to sell or grant a lease of an aircraft object under paragraph 1 shall give reasonable prior notice in writing of the proposed sale or lease to:

(a)
interested persons specified in Article 1(bb)(i) and (ii); and

(b)
interested persons specified in Article 1(bb)(iii) who have given notice of their rights to the chargee within a reasonable time prior to the sale or lease.

4.
A chargee giving ten or more working days’ prior written notice of a proposed sale or lease to interested persons shall be deemed to satisfy the requirement of providing “reasonable prior notice” specified in the preceding paragraph. The foregoing shall not prevent a chargee and a chargor or a guarantor from agreeing to a longer period of prior notice.

5.
Any sum collected or received by the chargee as a result of exercise of any of the remedies set out in paragraph 1 or 2 shall be applied towards discharge of the amount of the secured obligations.

6.
Where the sums collected or received by the chargee as a result of the exercise of any remedy set out in paragraph 1 or 2 exceed the amount secured by the security interest and any reasonable costs incurred in the exercise of any such remedy, then unless otherwise ordered by the court the chargee shall distribute the surplus among holders of subsequently ranking interests which have been registered or of which the chargee has been given notice, in order of priority, and pay any remaining balance to the chargor.

Article 13 – Vesting of aircraft object in satisfaction; redemption

1.
At any time after default as provided in Article 17, the chargee and all the interested persons may agree that ownership of (or any other interest of the chargor in) any aircraft object covered by the security interest shall vest in the chargee in or towards satisfaction of the secured obligations.

2.
The court may on the application of the chargee order that ownership of (or any other interest of the chargor in) any aircraft object covered by the security interest shall vest in the chargee in or towards satisfaction of the secured obligations.

3.
The court shall grant an application under the preceding paragraph only if the amount of the secured obligations to be satisfied by such vesting is commensurate with the value of the aircraft object after taking account of any payment to be made by the chargee to any of the interested persons.

4.
At any time after default as provided in Article 17 and before sale of the charged aircraft object or the making of an order under paragraph 2, the chargor or any interested person may discharge the security interest by paying in full the amount secured, subject to any lease granted by the chargee under Article 12(1)(b) or ordered under Article 12(2). Where, after such default, the payment of the amount secured is made in full by an interested person other than the debtor, that person is subrogated to the rights of the chargee.

5.
Ownership or any other interest of the chargor passing on a sale under Article 12(1)(b) or passing under paragraph 1 or 2 of this Article is free from any other interest over which the chargee’s security  interest has priority under the provisions of Article 35.

Article 14 – Remedies of conditional seller or lessor

In the event of default under a title reservation agreement or under a leasing agreement as provided in Article 17, the conditional seller or the lessor, as the case may be, may:

(a)
terminate the agreement and take possession or control of any aircraft object to which the agreement relates; or

(b)
apply for a court order authorising or directing either of these acts.

Article 15 – Additional remedies of creditor

1.
In addition to the remedies specified in Articles 12, 14, 16 and 20, the creditor may, to the extent that the debtor has at any time so agreed and in the circumstances specified in such provisions:

(a)
procure the de–registration of the aircraft; and

(b)
procure the export and physical transfer of the aircraft object from the territory in which it is situated.

2.
The creditor shall not exercise the remedies specified in the preceding paragraph without the prior consent in writing of the holder of any registered interest ranking in priority to that of the creditor.

3.
The registry authority shall, subject to any applicable safety laws and regulations, honour a request for de–registration and export if:

(a)
the request is properly submitted by the authorised party under a recorded irrevocable de–registration and export request authorisation; and

(b)
the authorised party certifies to the registry authority, if required by that authority, that all registered interests ranking in priority to that of the creditor in whose favour the authorisation has been issued have been discharged or that the holders of such interests have consented to the de–registration and export.

4.
A chargee proposing to procure the deregistration and export of an aircraft under paragraph 1 otherwise than pursuant to a court order shall give reasonable prior notice in writing of the proposed deregistration and export to:

(a)
interested persons specified in Article 1(bb)(i) and (ii); and

(b)
interested persons specified in Article 1(bb)(iii) who have given notice of their rights to the chargee within a reasonable time prior to the deregistration and export.

Article 16 – Additional remedies under applicable law

Any additional remedies permitted by the applicable law, including any remedies agreed upon by the parties, may be exercised to the extent that they are not inconsistent with the mandatory provisions of  this Chapter as set out in Article 22.

Article 17 – Meaning of default

1.
The debtor and the creditor may at any time agree in writing as to the events that constitute a default or otherwise give rise to the rights and remedies specified in Articles 12 to 15 and 20.

2.
Where the debtor and the creditor have not so agreed, “default” for the purposes of Articles 12 to 15 and 20 means a default which substantially deprives the creditor of what it is entitled to expect under the agreement.

Article 18 – Debtor provisions

1.
In the absence of a default within the meaning of Article 17, the debtor shall be entitled to the quiet possession and use of the aircraft object in accordance with the agreement as against:

(a)
its creditor and the holder of any interest from which the debtor takes free pursuant to Article 35(5) or, in the capacity of buyer, Article 35(3), unless and to the extent that the debtor has otherwise agreed; and

(b)
the holder of any interest to which the debtor’s right or interest is subject pursuant to Article 35(5) or, in the capacity of buyer, Article 35(4), but only to the extent, if any, that such holder has agreed.

2.
Nothing in this Act affects the liability of a creditor for any breach of the agreement under the applicable law in so far as that agreement relates to an aircraft object.

Article 19 – Standard for exercising remedies

Any remedy given by this Act in relation to an aircraft object shall be exercised in a commercially reasonable manner. A remedy shall be deemed to be exercised in a commercially reasonable manner where it is exercised in conformity with a provision of the agreement except where such a provision is manifestly unreasonable.

Article 20 – Relief pending final determination

1.
A creditor who adduces evidence of default by the debtor shall, pending final determination of its claim and to the extent that the debtor has at any time so agreed, be entitled to obtain from a court speedy relief in the form of such one or more of the following orders as the creditor requests:

(a)
preservation of the aircraft object and its value;

(b)
possession, control or custody of the aircraft object;

(c)
immobilisation of the aircraft object;

(d)
lease or, except where covered by sub–paragraphs (a) to (c), management of the aircraft object and the income therefrom; and

(e)
if at any time the debtor and the creditor specifically agree, sale and application of proceeds therefrom.

2.
For the purposes of the preceding paragraph, “speedy” in the context of obtaining relief means, in respect of the relief specified in Article 20(1)(a)–(c), the number of working days equivalent to no more than ten (10) calendar days, and in respect of the relief specified in Article 20(1)(d)–(e), the number of working days equivalent to no more than thirty (30) calendar days, in each case from the date the application for relief is filed.

3.
Ownership or any other interest of the debtor passing on a sale under sub–paragraph (e) of paragraph 1 of this Article is free from any other interest over which the creditor’s international interest has priority under the provisions of Article 35 of this Act.

4.
In making any order under paragraph 1 of this Article, the court may impose such terms as it considers necessary to protect the interested persons in the event that the creditor:

(a)
in implementing any order granting such relief, fails to perform any of its obligations to the debtor under this Act; or

(b)
fails to establish its claim, wholly or in part, on the final determination of that claim.

5.
The creditor and the debtor or any other interested person may agree in writing to exclude the application of the preceding paragraph.

6.
Before making any order under paragraph 1, the court may require notice of the request to be given to any of the interested persons.

7.
With regard to the remedies in Article 15(1):

(a)
they shall be made available by the registry authority and other administrative authorities, as applicable, in no later than five (5) working days after the creditor notifies such authorities that the relief specified in Article 15(1) is granted or, in the case of relief granted by a foreign court, recognised by an {name of state} court, and that the creditor is entitled to procure those remedies in accordance with this Act; and

(b)
the applicable authorities shall expeditiously co–operate with and assist the creditor in the exercise of such remedies in conformity with the applicable aviation safety laws and regulations.

8.
Nothing in the preceding paragraphs affects the application of Article 19 or limits the availability of forms of interim relief other than those set out in paragraph 1.

9.
Paragraphs 2 and 7 shall not affect any applicable aviation safety laws and regulations.

Article 21 – Procedural requirements; Non–Judicial Remedies

1.
Subject to paragraph 2, any remedy provided by this Chapter shall be exercised in conformity with the procedure prescribed by the law of the place where the remedy is to be exercised.

2.
Any remedy available to the creditor under any provision of this Act which is not there expressed to require application to the court may be exercised without court action and without leave of the court.

Article 22 – Derogation

Any two or more of the parties referred to in this Chapter may at any time, by agreement in writing, exclude the application of Article 23 and, in their relations with each other, derogate from or vary the effect of any of the preceding provisions of this Chapter, except as stated in Articles 12(3) to (6), 13(3) and (4), 15(2), 19 and 21.

Article 23 – Remedies on insolvency

1.
This Article applies where {name of state} is the primary insolvency jurisdiction.

2.
Upon the occurrence of an insolvency–related event, the insolvency administrator or the debtor, as applicable, shall, subject to paragraph 7, give possession of the aircraft object to the creditor no later than the earlier of:

(a)
the end of the waiting period; and

(b)
the date on which the creditor would be entitled to possession of the aircraft object if this Article did not apply.

3.
For the purposes of this Article, the “waiting period” shall be the period of sixty (60) calendar days commencing on the date of the insolvency–related event.

4.
References in this Article to the “insolvency administrator” shall be to that person in its official, not in its personal, capacity.

5.
Unless and until the creditor is given the opportunity to take possession under paragraph 2:

(a)
the insolvency administrator or the debtor, as applicable, shall preserve the aircraft object and maintain it and its value in accordance with the agreement; and

(b)
the creditor shall be entitled to apply for any other forms of interim relief available under the applicable law.

6.
Sub–paragraph (a) of the preceding paragraph shall not preclude the use of the aircraft object under arrangements designed to preserve the aircraft object and maintain it and its value.

7.
The insolvency administrator or the debtor, as applicable, may retain possession of the aircraft object where, by the time specified in paragraph 2, it has cured all defaults other than a default constituted by the opening of insolvency proceedings and has agreed to perform all future obligations under the agreement. A second waiting period shall not apply in respect of a default in the performance of such future obligations.

8.
With regard to the remedies in Article 15(1):

(a)
they shall be made available by the registry authority and the administrative authorities, as applicable, no later than five working days after the date on which the creditor notifies such authorities that it is entitled to procure those remedies in accordance with this Act; and

(b)
the applicable authorities shall expeditiously co–operate with and assist the creditor in the exercise of such remedies in conformity with the applicable aviation safety laws and regulations.

9.
No exercise of remedies permitted by this Act may be prevented or delayed after the date specified in paragraph 2.

10.
No obligations of the debtor under the agreement may be modified without the consent of the creditor.

11.
Nothing in the preceding paragraph shall be construed to affect the authority, if any, of the insolvency administrator under the applicable law to terminate the agreement.

12.
No rights or interests, except for a priority non–consensual right or interest to the extent specified in Article 45(1), shall have priority in insolvency proceedings over registered interests.

13.
The provisions of this Act shall apply to the exercise of any remedies under this Article.

Article 24 – Insolvency assistance

1.
This Article applies where {name of state} is not the primary insolvency jurisdiction.

2.
Where an aircraft object is situated in {name of state}, its courts shall, in accordance with the laws of {name of state}, co–operate to the maximum extent possible with foreign courts and foreign insolvency administrators in carrying out the provisions of Article 23.

Article 25 – De–registration and export request authorisation

1.
This Article applies where an airframe pertaining to an aircraft, or a helicopter, is registered in the National Aircraft Register.

2.
Where the debtor has issued an irrevocable de–registration and export request authorisation substantially in the form annexed to this Act and has submitted such authorisation for recordation to the registry authority, that authorisation shall be so recorded.

3.
The person in whose favour the authorisation has been issued (the “authorised party”) or its certified designee shall be the sole person entitled to exercise the remedies specified in Article 15(1) and may do so only in accordance with the authorisation and applicable aviation safety laws and regulations. Such authorisation may not be revoked by the debtor without the consent in writing of the authorised party. The registry authority shall remove an authorisation from the registry at the request of the authorised party.

4.
The registry authority and other administrative authorities shall expeditiously co–operate with and assist the authorised party in the exercise of the remedies specified in Article 15.

Chapter IV

Registrations in the international registration system

Article 26 – Means and Effect of Registration

1.
Registration in the International Registry under the Cape Town Convention is the only means of establishing the priority of a right or interest in an aircraft object, such priority being determined in accordance with Article 35, except only in respect of a priority non–consensual right or interest, whose priority is determined in accordance with Article 45(1).

2.
Only those registrations with the International Registry permitted by the Cape Town Convention and complying with the regulations and this Act shall, when made, be valid for purposes of determining priority. Such permitted registrations are:

(a)
international interests, prospective international interests and registrable non–consensual rights and interests;

(b)
assignments and prospective assignments of international interests;

(c)
acquisitions of international interests by legal or contractual subrogations under the applicable law;

(d)
“notices of a national interest”, as defined in the Cape Town Convention, under the laws of a Cape Town Convention State permitting such notice through a declaration thereunder made by that State, {name of State} not having made such a declaration;

(e)
subordinations of interests referred to in any of the preceding sub–paragraphs; and

(f)
sales and prospective sales.

3.
All information required for the registrations referred to in the previous paragraph in relation to a helicopter, or to an airframe pertaining to an aircraft, registered for nationality purposes in the National Aircraft Register

[[VARIANT A] may only be transmitted directly to the International Registry, not through any designated entry point.]

[VARIANT B] may only be transmitted through the National Aircraft Register, as the designated entry point in {name of state} under the Cape Town Convention.}

[VARIANT C] may be transmitted directly to the International Registry or through the National Aircraft Register, as the designated entry point in {name of state} under the Cape Town Convention.}

{WHERE VARIANT B OR C IS SELECTED}

4.
Other than payment of a nominal processing fee, as determined by the National Aircraft Register, no additional conditions or legal requirements may be imposed on the use of the National Aircraft Register as a conduit for the transmission to the International Registry of information required for registration.

{4.}{5.} For the purposes of this Chapter and Chapter V, the term “registration” includes, where appropriate, an amendment, extension or discharge of a registration.

Chapter V

Modalities of registration

Article 27 – Validity and time of registration

1.
A registration shall be valid only if made in conformity with Article 28.

2.
A registration, if valid, shall be complete upon entry of the required information into the International Registry database so as to be searchable.

3.
A registration shall be searchable for the purposes of the preceding paragraph at the time when:

(a)
the International Registry has assigned to it a sequentially ordered file number; and

(b)
the registration information, including the file number, is stored in durable form and may be accessed at the International Registry.

4.
If an interest first registered as a prospective international interest or prospective sale becomes an international interest or a sale, respectively, that international interest or sale shall be treated as registered from the time of registration of the prospective international interest or prospective sale provided that the registration was still current immediately before the international interest or contract of sale was constituted as provided by Article 10 or 11.

5.
The preceding paragraph applies with necessary modifications to the registration of a prospective assignment of an international interest.

6.
A registration pertaining to an aircraft object shall be searchable in the International Registry data base according to the name of its manufacturer, its manufacturer’s serial number and its model designation, as further specified in the regulations.

Article 28 – Consent to registration

1.
An international interest, a prospective international interest, an assignment or prospective assignment of an international interest[, or a contract of sale or a prospective sale] may be registered, and any such registration extended prior to its expiry [(except in respect of a contract of sale)] or amended, by either party with the consent in writing of the other.

2.
The subordination of an international interest to another international interest may be registered by or with the consent in writing at any time of the person whose interest has been subordinated.

3.
A registration may be discharged by or with the consent in writing of the party in whose favour it was made.

4.
The acquisition of an international interest by legal or contractual subrogation may be registered by the subrogee.

5.
A registrable non–consensual right or interest may be registered by the holder thereof.

Article 29 – Duration of registration

1.
Registration of an international interest remains effective until discharged or until expiry of the period specified in the registration.

2.
Registration of a contract of sale remains effective indefinitely. Registration of a prospective sale remains effective unless discharged or until expiry of the period, if any, specified in the registration.

Article 30 – Searches

1.
Any person  may, in the manner prescribed by this Act and the regulations, make or request a search of the International Registry by electronic means concerning interests or prospective interests international registered therein.

2.
Any person may request and receive from the Registrar, in the manner prescribed by the regulations, a registry search certificate by electronic means with respect to any aircraft object:

(a)
stating all registered information relating thereto, together with a statement indicating the date and time of registration of such information; or

(b)
stating that there is no information in the International Registry relating thereto.

3.
A search certificate issued under the preceding paragraph shall indicate that the creditor named in the registration information has acquired or intends to acquire an international interest in the object but shall not indicate whether what is registered is an international interest or a prospective international interest, even if this is ascertainable from the relevant registration information.

Article 31 – Evidentiary value of certificates

A document in the form prescribed by the regulations which purports to be a certificate issued by the International Registry is prima facie proof

(a)
that it has been so issued; and

(b)
of the facts recited in it, including the date and time of a registration.

Article 32 – Discharge of registration

1.
Where the obligations secured by a registered security interest or the obligations giving  rise to a registered non–consensual right or interest have been discharged, or where the conditions of transfer of title under a registered title reservation agreement have been fulfilled, the holder of such interest shall, with out undue delay, procure the discharge of the registration after written demand by the debtor delivered to or received at its address stated in the registration.

2.
Where a prospective international interest, a prospective assignment of an international interest, or a prospective sale has been registered, the intending creditor, intending assignee, or intending buyer shall, without undue delay, procure the discharge of the registration after written demand by the intending debtor, assignor or seller which is delivered to or received at its address stated in the registration before the intending creditor, assignee or buyer has given value or incurred a commitment to give value.

3.
For the purpose of the preceding paragraph and in the circumstances there described, the holder of a registered prospective international interest or a registered prospective assignment of an international interest or the person in whose favour a prospective sale has been registered shall take such steps as are within its power to procure the discharge of the registration no later than five working days after the receipt of the demand described in such paragraph.

4.
Where a registration ought not to have been made or is incorrect, the person in whose favour the registration was made shall, without undue delay, procure its discharge or amendment after written demand by the debtor [or seller] to or received at its address stated in the registration.

Chapter VI

Recognition of certain privileges and immunities of the Supervisory Authority
and the Registrar

Article 33 – Legal personality; immunity

As a matter of law {name of state} recognises that:

(a)
the Supervisory Authority has international legal personality;

(b)
the Supervisory Authority and its officers and employees shall enjoy such immunity from legal and administrative process as is provided under the rules applicable to them as an international entity or otherwise;.

(c)
the assets, documents, databases and archives of the International Registry shall be inviolable and immune from seizure or other legal or administrative process.

(d)
for the purposes of any claim against the Registrar under Article 34 (1) or Article 49, the claimant shall be entitled to access to such information and documents as are necessary to enable the claimant to pursue its claim; and

(e)
the Supervisory Authority may waive the inviolability and immunity conferred by paragraph (c) of this Article.

Chapter VII

Recognition of Liability of the Registrar

Article 34 – Standard and extent of liability

1.
As a matter of law {name of state} recognises that the Registrar shall be liable for compensatory damages for loss suffered by a person directly resulting from an error or omission of the Registrar and its officers and employees or from a malfunction of the international registration system except where the malfunction is caused by an event of an inevitable and irresistible nature, which could not be prevented by using the best practices in current use in the field of electronic registry design and operation, including those related to back–up and systems security and networking.

2.
The Registrar shall not be liable under the preceding paragraph for factual inaccuracy of registration information received by the Registrar or transmitted by the Registrar in the form in which it received that information nor for acts or circumstances for which the Registrar and its officers and employees are not responsible and arising prior to receipt of registration information at the International Registry.

3.
Compensation under paragraph 1 may be reduced to the extent that the person who suffered the damage caused or contributed to that damage.

Chapter VIII

Effects of an international interest as against third parties

Article 35 – Priority of competing interests

1.
A registered interest has priority over any other interest subsequently registered and over an unregistered interest.

2.
The priority of the first–mentioned interest under the preceding paragraph applies:

(a)
even if the first–mentioned interest was acquired or registered with actual knowledge of the other interest; and

(b)
even as regards value given by the holder of the first–mentioned interest with such knowledge.

3.
A buyer of an aircraft object under a registered sale acquires its interest in that object free from an interest subsequently registered and from an unregistered interest, even if the buyer has actual knowledge of the unregistered interest.

4.
[A buyer of an aircraft object under a registered sale acquires its interest in that object subject to an interest previously registered.]

5.
A conditional buyer or lessee acquires its interest in or right over that object:

(a)
subject to an interest registered prior to the registration of the international interest held by its conditional seller or lessor; and

(b)
free from an interest not so registered at that time even if it has actual knowledge of that interest.

6.
The priority of competing interests or rights under this Article may be varied by agreement between the holders of those interests, but an assignee of a subordinated interest is not bound by an agreement to subordinate that interest unless at the time of the assignment a subordination had been registered relating to that agreement.

7.
Any priority given by this Article to an interest in an aircraft object extends to proceeds.

8.
This Act:

(a)
does not affect the rights of a person in an item, other than an aircraft object, held prior to its installation on an aircraft object if under the applicable law those rights continue to exist after the installation; and

(b)
does not prevent the creation of rights in an item, other than an aircraft object, which has previously been installed on an aircraft object where under the applicable law those rights are created.

9.
Ownership of or another right or interest in an aircraft engine shall not be affected by its installation on or removal from an aircraft.

10.
Paragraph 8 of this Article applies to an item, other than an aircraft object, installed on an airframe, aircraft engine or helicopter.

Article 36 – Effects of insolvency

1.
In insolvency proceedings against the debtor or seller an international interest or sale, as applicable, is effective if prior to the commencement of the insolvency proceedings that interest or sale was registered in conformity with this Act.

2.
Nothing in this Article impairs the effectiveness of an international interest or sale in the insolvency proceedings where that interest is effective under the applicable law.

3.
Nothing in this Article affects any rules of law applicable in insolvency proceedings relating to the avoidance of a transaction as a preference or a transfer in fraud of creditors or, except as provided in Article 23, any rules of procedure relating to the enforcement of rights to property which is under the control or supervision of the insolvency administrator.

Chapter IX

Assignments of associated rights and international interests; rights of subrogation

Article 37 – Effects of assignment

1.
Except as otherwise agreed by the parties, an assignment of associated rights made inconformity with Article 38 also transfers to the assignee:

(a)
the related international interest; and

(b)
all the interests and priorities of the assignor under this Act.

2.
Nothing in this Act prevents a partial assignment of the assignor’s associated rights. In the case of such a partial assignment the assignor and assignee may agree as to their respective rights concerning the related international interest assigned under the preceding paragraph but not so as adversely to affect the debtor without its consent.

3.
Subject to paragraph 4, the applicable law shall determine the defences and rights of set–off available to the debtor against the assignee.

4.
The debtor may at any time by agreement in writing waive all or any of the defences and rights of set–off referred to in the preceding paragraph other than defences arising from fraudulent acts on the part of the assignee.

5.
In the case of an assignment by way of security, the assigned associated rights revest in the assignor, to the extent that they are still subsisting, when the obligations secured by the assignment have been discharged.

Article 38 – Formal requirements of assignment

1.
An assignment of associated rights transfers the related international interest only if it:

(a)
is in writing;

(b)
enables the associated rights to be identified under the contract from which they arise; and

(c)
in the case of an assignment by way of security, enables the obligations secured by the assignment to be determined in accordance with these Rules but without the need to state a sum or maximum sum secured.

2.
An assignment of an international interest created or provided for by a security agreement is not valid unless some or all related associated rights are also assigned.

3.
This Act does not apply to an assignment of associated rights which is not effective to transfer  the related international interest.

Article 39 – Debtor’s duty to assignee

1.
To the extent that associated rights and the related international interest have been transferred in accordance with Articles 37 and 38, the debtor in relation to those rights and that interest is bound by the assignment and has a duty to make payment or give other performance to the assignee, if but only if:

(a)
the debtor has been given notice of the assignment in writing by or with the authority of the assignor;

(b)
the notice identifies the associated rights; and

(c)
the debtor has consented in writing, whether or not the consent is given in advance of the assignment or identifies the assignee.

2.
Irrespective of any other ground on which payment or performance by the debtor discharges the latter from liability, payment or performance shall be effective for this purpose if made in accordance with the preceding paragraph.

3.
Nothing in this Article shall affect the priority of competing assignments.

Article 40 – Default remedies in respect of assignment by way of security

In the event of default by the assignor under the assignment of associated rights and the related international interest made by way of security, Articles 12, 13 and 15 to 21 apply in the relations between the assignor and the assignee (and, in relation to associated rights, apply in so far as those provisions are capable of application to intangible property) as if references:

(a)
to the secured obligation and the security interest were references to the obligation secured by the assignment of the associated rights and the related international interest and the security interest created by that assignment;

(b)
to the chargee or creditor and chargor or debtor were references to the assignee and assignor;

(c)
to the holder of the international interest were references to the assignee; and

(d)
to the aircraft object were references to the assigned associated rights and the related international interest.

Article 41 – Priority of competing assignments

1.
Where there are competing assignments of associated rights and at least one of the assignments includes the related international interest and is registered, the provisions of Article 35 apply as if the references to a registered interest were references to an assignment of the associated rights and the related registered interest and as if references to a registered or unregistered interest were references to a registered or unregistered assignment.

2.
Article 36 applies to an assignment of associated rights as if the references to an international interest were references to an assignment of the associated rights and the related international interest.

Article 42 – Assignee’s priority with respect to associated rights

1.
The assignee of associated rights and the related international interest whose assignment has been registered only has priority under Article 41(1) over another assignee of the associated rights:

(a)
if the contract under which the associated rights arise states that they are secured by or associated with the object; and

(b)
to the extent that the associated rights are related to an aircraft object.

2.
For the purpose of sub–paragraph (b) of the preceding paragraph, associated rights are related to an aircraft object only to the extent that they consist of rights to payment or performance that relate to:

(a)
a sum advanced and utilised for the purchase of the aircraft object;

(b)
a sum advanced and utilised for the purchase of another aircraft object in which the assignor held another international interest if the assignor transferred that interest to the assignee and the assignment has been registered;

(c)
the price payable for the aircraft object;

(d)
the rentals payable in respect of the aircraft object; or

(e)
other obligations arising from a transaction referred to in any of the preceding sub–paragraphs.

3.
In all other cases, the priority of the competing assignments of the associated rights shall be determined by the applicable law.

Article 43 – Effects of assignor’s insolvency

The provisions of Article 36 apply to insolvency proceedings against the assignor as if references to the debtor were references to the assignor.

Article 44 – Subrogation

1.
Subject to paragraph 2, nothing in this Act affects the acquisition of associated rights and the related international interest by legal or contractual subrogation under the applicable law.

2.
The priority between any interest within the preceding paragraph and a competing interest may be varied by agreement in writing between the holders of the respective interests but an assignee of a subordinated interest is not bound by an agreement to subordinate that interest unless at the time of the assignment a subordination had been registered relating to that agreement.

Chapter X

Non–consensual right or interest

Article 45 – Priority non–consensual right or interest

1.
A priority non–consensual right or interest, to the extent it had priority over an interest in an aircraft object equivalent to that of the holder of a registered international interest prior to the effective date of this Act, shall retain that priority over a registered international interest hereunder, whether in or outside of insolvency proceedings.

Article 46 – Registrable non–consensual right or interest

A registrable non–consensual right or interests relating to any aircraft object may be registered under this Act as if the right or interest were an international interest and shall be regulated accordingly.

Chapter XI

Jurisdiction

Article 47 – Choice of forum

1.
Subject to Articles 48 or 49, the courts of a Cape Town Convention State chosen by the parties to a transaction have jurisdiction in respect of any claim brought under this Act, whether or not the chosen forum has a connection with the parties or the transaction. Such jurisdiction shall be exclusive unless otherwise agreed between the parties.

2.
Any such agreement shall be in writing or otherwise concluded in accordance with the formal requirements of the law of the chosen forum.

Article 48 – Jurisdiction under Article 20

1.
The courts of a Cape Town Convention State chosen by the parties in conformity with Article 47 and the courts of the Cape Town Convention State on the territory of which the aircraft object is situated or in which the aircraft is registered have jurisdiction to grant relief under Article 20(1)(a), (b), (c), and Article 20(8) in respect of that aircraft object or aircraft.

2.
Jurisdiction to grant relief under Article 20(1)(d) and (e) or other interim relief by virtue of Article 20(8) may be exercised either:

(a)
by the courts chosen by the parties; or

(b)
by the courts of a Cape Town Convention State on the territory of which the debtor is situated, being relief which, by the terms of the order granting it, is enforceable only in the territory of that State.

3.
A court has jurisdiction under the preceding paragraphs even if the final determination of the claim referred to in Article 20(1) will or may take place in a court of another Cape Town Convention State or by arbitration.

Article 49 – Jurisdiction to make orders against the Registrar

1.
The courts of the place in which the Registrar has its centre of administration shall have exclusive jurisdiction to award damages or make orders against the Registrar.

2.
Where a person fails to respond to a demand made under Article 32 and that person has ceased to exist or cannot be found for the purpose of enabling an order to be made against it requiring it to procure discharge of the registration, the courts referred to in the preceding paragraph shall have exclusive jurisdiction, on the application of the debtor or intending debtor, to make an order directed to the Registrar requiring the Registrar to discharge the registration.

3.
Where a person fails to comply with an order of a court having jurisdiction under these Rules, the courts referred to in paragraph 1 may direct the Registrar to take such steps as will give effect to that order.

4.
Except as otherwise provided by the preceding paragraphs, no court may make orders or give judgments or rulings against or purporting to bind the Registrar.

Article 50 – Waivers of sovereign immunity

1.
Subject to paragraph 2, a waiver of sovereign immunity from jurisdiction of the courts specified in Article 47 or 48 or relating to enforcement of rights and interests relating to an aircraft object under this Act shall be binding and, if the other conditions to such jurisdiction or enforcement have been satisfied, shall be effective to confer jurisdiction and permit enforcement, as the case maybe.

2.
A waiver under the preceding paragraph must be in writing and contain a description of the aircraft object.

Article 51 – Jurisdiction in respect of insolvency proceedings

The provisions of this Chapter are not applicable to insolvency proceedings.

Chapter XII

Relationship with other Conventions

Article 52 – Relationship with the United Nations Convention on the International Trade

This Act shall prevail over {cite Assignment of Receivables in national legislation}{any future national legislation} implementing the United Nations Convention on the Assignment of Receivables in International Trade, opened for signature in New York on 12 December 2001, as relates to the assignment of receivables which are associated rights related to international interests in aircraft objects.

Article 53 – Relationship with the Convention on the International Recognition

This Act shall supercede {cite of Rights in Aircraft national legislation}{any future national legislation} implementing the Convention on the International Recognition of Rights in Aircraft, signed at Geneva on 19 June 1948, as it relates to aircraft, as defined in this Act, and to aircraft objects.

However, in that event, with respect to rights or interests not covered or affected by this Act, {any} such legislation shall not be superseded.

Article 54 – Relationship with the Convention for the Unification of Certain Rules relating to the Precautionary Attachment of Aircraft

This Act shall supercede {cite national legislation}{any future national legislation} implementing the to the Convention for the Unification of Certain Rules Relating to the Precautionary Attachment of Aircraft, signed at Rome on 29 May 1933, as it relates to aircraft, as defined in this Act.

Article 55 – Relationship with the UNIDROIT Convention on
International Financial Leasing

This Act shall supercede {cite national legislation}{any future national legislation} implementing the UNIDROIT Convention on International Financial Leasing, signed at Ottawa on 28 May 1988, as it relates to aircraft objects.

Chapter XIII

Final Provisions

Article 56 – Effective Date of this Act

This Act shall take effect on the effective date. The “effective date” is the later of:

(a)
the date that the Cape Town Convention enters into force of a matter of international law; and

(b)
the first day of the month following the expiration of three months after the date on which {name of state} deposits its instrument of accession to the Cape Town Convention with the depositary therefor.

Article 57 – Transitional provisions

1.
This Act does not apply to a pre–existing right or interest, which retains the priority it enjoyed under the applicable law before the effective date of this Act.

2.
Nothing in the preceding paragraph or otherwise in this Act shall prevent parties to an agreement and related documents, by affirmative act, from re–constituting a pre–existing right or interest as an international interest and otherwise bringing it within the scope of this Act.

3.
A priority non–consensual right or interest shall retain its priority over an international interest, to the extent specified in Article 45(1), which is registered prior to the effective date.

Article 58 – Prevailing Law

To the extent of any conflict or inconsistency between this Act and any other law of {name of  state}addressing any matter governed by the Cape Town Convention, this Act prevails over such other law, and, to that extent, such other law is hereby superseded.

Annex

FORM OF IRREVOCABLE DE–REGISTRATION AND
EXPORT REQUEST AUTHORISATION

Annex referred to in Article 25 of the Act relating to the
{Ratification/Approval/Acceptance/Accession} by {name of state}{of/to}

The Convention on International Interests in Mobile Equipment and the Protocol thereto on Matters Specific to Aircraft Equipment

{Insert Date}

To:
{Name of National Aircraft Register}

Re:
Irrevocable De–Registration and Export Request Authorisation
The undersigned is the registered [operator] [owner]( of the [insert the airframe/helicopter manufacturer name and model number] bearing manufacturer’s serial number [insert manufacturer’s serial number] and registration [number] [mark] [insert registration number/mark] (together with all installed, incorporated or attached accessories, parts and equipment, the “aircraft”).

This instrument is an irrevocable de–registration and export request authorisation issued by the undersigned in favour of [insert name of creditor] (the “authorised party”) under the authority of (1) Article 25 of the Act relating to the {ratification/Approval/Acceptance/ Accession} by {name of state}{of/to} the Convention on International Interests in Mobile Equipment and the Protocol thereto on Matters Specific to Aircraft Equipment (the latter instrument, the “Protocol”), and (2) Article XIII of the Protocol. In accordance with these Articles, the undersigned hereby requests:

(i)
recognition that the authorised party or the person it certifies as its designee is the sole person entitled to:

(a)
procure the de–registration of the aircraft from the {name of national aircraft register} maintained by the {name of national registry authority} for the purposes of Chapter III of the Convention on International Civil Aviation, signed at Chicago, on 7 December 1944; and

(b)
procure the export and physical transfer of the aircraft from {name of state}; and

(ii)
confirmation that the authorised party or the person it certifies as its designee may take the action specified in clause (i) above on written demand without the consent of the undersigned and that, upon such demand, the authorities in {name of state} shall co–operate with the authorised party with a view to the speedy completion of such action.

The rights in favour of the authorised party established by this instrument may not be revoked by the undersigned without the written consent of the authorised party.

Please acknowledge your agreement to this request and its terms by appropriate notation in the space provided below and lodging this instrument in {name of national aircraft register}.

[insert name of operator/owner]

___________________________
Agreed to and lodged this
By:
[inset name of signatory]

[insert date]
Its:
[insert title of signatory]

Annex 3A – Short-Form National Implementing Legislation (A4)

Model Form

IMPLEMENTING LEGISLATION RELATING TO THE {RATIFICATION/APPROVAL/ACCEPTANCE/ACCESSION} OF THE
{NAME OF STATE}{BY/OF}

AN ACT TO IMPLEMENT THE CAPE TOWN CONVENTION ON INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT AND THE PROTOCOL THERETO ON MATTERS SPECIFIC TO AIRCRAFT EQUIPMENT

WHEREAS the Convention on International Interests in Mobile Equipment (‘the Convention’) and the Protocol thereto on Matters Specific to Aircraft Equipment (‘the Protocol’) were opened for signature at Cape Town 16 November 2001;

WHEREAS the Government of {name of state}, considering these instruments in the interest of the country, as an element of the further development of its air transport sector, deposited its instruments of accession thereto with UNIDROIT in accordance with Article 49 of the Convention and Article XXVIII of the Protocol on __ [            ] 200[9];

NOW, THEREFORE, IT IS ENACTED by the {name of state}as follows:

SHORT TITLE

This Act may be cited as the International Interests in Mobile Equipment (aircraft equipment) Act of 200[9] (‘this Act’).

PURPOSE

The purpose of this Act is to implement the provisions of the Convention, attached as annex I, and Protocol, attached as annex II, in each case as modified by the declarations deposited with UNIDROIT in connection therewith, attached as annex III (the Convention, the Protocol, and the declaration, collectively, ‘the Cape Town Treaty’).

FORCE OF LAW

The Cape Town Treaty shall have the force of law in {name of state}.

PREVAILING LAW

To the extent of any conflict or inconsistency between this Act and any other law of {name of state}addressing any matter governed by the Cape Town Treaty, this Act prevails over such other law, and, to that extent, such other law is hereby superseded.

ENTRY INTO FORCE

This Act enters into force simultaneously with the entry into force in {name of state} of the Cape Town Treaty.

END

Annexure 1

Convention on International Interests in Mobile Equipment

(attach)

_____________

Annexure 2

Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Aircraft Equipment

(attach)

_____________

Annexure 3

Declarations to the Convention on International Interests in Mobile Equipment and Protocol thereto on Matters Specific to Aircraft Equipment – as Deposited with UNIDROIT

(attach)

Annex 4 – Chapter–by–Chapter Technical Summary of the
Cape Town Convention & Aircraft Protocol
**
I.
CITATIONS
Citations to the Cape Town Convention (“Convention”) are to “C–Art__” and citations to the Aircraft Equipment Protocol thereto (“Aircraft Protocol”) are to “P–Art __.”
II.
PURPOSE OF THE CONVENTION

The Preamble sets out the basic purposes of the Convention.  First and foremost, the Convention seeks to facilitate the financing of high value mobile equipment, thereby producing a range of important economic benefits.  It does so by embodying the basic principles underlying asset–based financing and leasing, which are modern and efficient transactions that minimise risk.  As financing is a condition to the acquisition of newer, safer equipment, the Convention may also aid in the upgrade safety and navigation capabilities.  Given the nature of parties to these transactions, party autonomy is emphasized.  An international financing registry is created to support the legal framework for such transactions.  The Convention does not impact the provisions of the Chicago Convention.
III.
SUMMARY OF THE CONVENTION
A.
Chapter I: “Sphere of application and general provisions”
A.1 
Chapter 1 consists of Articles 1 through 6; it covers generally the matters indicated by its title.  Article 1 is the definitional section.  It needs no separate treatment here inasmuch as the definitions will be mentioned as they become relevant to this technical summary.  Unless otherwise noted, terms first appearing in quotation marks below are defined in Article 1.
A.2
Article 2 is the first of the provisions that deal with the scope of the Convention.  The Convention applies to an “international interest” in one of three types of objects: (i) “airframes, aircraft engines and helicopters,” (ii) “railway rolling stock,” and (iii) “space assets,” but only if the type of objects are designated in a Protocol (i.e., the Convention cannot apply to any type of object on a stand​alone basis in the absence of a Protocol covering that type of object).  C–Art. 2(2), (3).  (These three types of objects are not defined in the Convention, although the aircraft–related terms are defined in the Aircraft Protocol, discussed below.) There are, in turn, three classifications of international interests, each created by one of three types of “agreement”: international interests (i) granted by a “chargor” in favor of a “chargee” under a “security agreement,” (ii) held by a “conditional seller” under a “title reservation agreement” between the conditional seller and a “conditional buyer,” and (iii) held by a “lessor” under a “leasing agreement” between the lessor and a “lessee” (these terms that also cover a sub–lessee, sub–lease, and a sub–lessor, respectively).  C–Art 2(2).  An international interest also extends to “proceeds” of an object.  C–Art 2(5).  “Proceeds” is narrowly defined to include only proceeds arising out of an object’s total or partial loss, destruction, confiscation, condemnation, or requisition.  C–Art l(w).
A.3
Under Article 3 the Convention applies if the “debtor” (i.e., the chargor, conditional buyer, or lessee, as the case may be) is situated (i.e., located) in a Contracting State at the time that the relevant agreement is concluded.  C–Art 3(1).  The location of the “creditor” (i.e., the chargee, conditional seller, or lessor) has no bearing on the Convention’s applicability, however.  C–Art 3(2).  Article 4, then, specifies where a debtor is situated.  There are four possibilities for a debtor’s situation, which are not necessarily mutually exclusive.  It follows that a debtor may be situated in several Contracting States (up to four).  C–Art 4(1).  The four possible situations are the Contracting States (i) under whose law the debtor is incorporated or formed, (ii) in which the debtor has its registered office or statutory seat, (iii) in which it has its centre of administration, or registered office or statutory seat, or (iv) in which the debtor has its place of business.  C–Art 4(1).  (If a debtor has more than one place of business, its place of business is its principal place of business.  C–Art 4(2).)  Providing that a debtor may have multiple locations for this purpose expands the potential scope of the Convention.
A.4
The Convention is to be interpreted and applied in accordance with its purposes, reflected by its preamble, and so as to promote uniformity and predictability.  C–Art 5(1), (2).  Its principles are supplemented by the “applicable law,” which consists of the domestic rules applicable under the rules of private international law.  C–Art 5(3).  A special rule applies when a State contains several territorial units.  C–Art 5(4).
Article 6 addresses the unique two–instrument structure of the Convention and a Protocol.  C–Art 6(1).  The Convention and the Protocol must be read and interpreted as a single instrument, but, in case of inconsistencies, the Protocol controls.  C–Art 6(1), (2).
B.
Chapter II: “Constitution of an international interest”
B.l
Chapter II consists of a single article, Article 7, that sets forth the formal requisites for the creation of an international interest.  There are four criteria.
B.2
First, the relevant agreement must be in “writing.” “Writing” is defined in Article 1 to include not only traditional paper records but other records as well, such as electronic records.  Second, the relevant object must be one that the person creating the international interest the chargor, conditional seller, or lessor–”has power to dispose.” In other words, while the international interest, as such, is sui generis (i.e., is not dependent upon national law), the property rights existing prior to the creation of the international interest, derived from the relevant rules under the applicable law, remain important.  To illustrate, a thief, having stolen an engine, could not grant international interest for that a stolen object.  Third and Fourth, the agreement must enable both the object and, in the case of a security agreement, the secured obligations to be identified.
C.
Chapter III: “Default remedies”
C.l
Chapter III, consisting of Articles 8 through 15, addresses the remedies of a creditor following a default.  Under Article 11a debtor and a creditor are free to agree as to what constitutes a default for purposes of Chapter III.  C–Art 11(1).  That agreement, if made, is binding.  If the parties do not so agree, a default is an occurrence that “substantially deprives the creditor of what it is entitled to expect under the agreement.” C–Art 11(2).
C.2
Article 8 covers the basic remedies of a chargee under a security agreement.  On default the chargee is entitled to obtain possession of the object, sell or lease the object, and collect income or profits from the object, or to apply to a court for an order relating to these remedies.  C–Art 8(1), (2).  The chargee must exercise the remedies “in a commercially reasonable manner” and it must give reasonable notice of a sale or lease to the debtor and other specified “interested persons.” There is a strong presumption that the contractually agreed standard is commercially reasonable.  C–Art 8(3).  Amounts collected by the chargee in exercising these remedies are to be applied to the secured obligations and the chargee must distribute any excess recoveries to holders of junior interests and then to the chargor.  C–Art 8(5), (6).
C.3
Article 9 deals with three other aspects of enforcement by a chargor.  First, the chargee, the debtor, and all other interested persons may agree, or a court may order, that ownership in the object will vest in the chargee in satisfaction of some or all of the secured obligations.  C–Art 9(1), (2).  In the case of a court order, however, the court must ensure that the secured obligations satisfied are “commensurate with the value of the object.” C–Art 9(3).  Second, at any time before a sale of an object under Article 8 or an order vesting ownership in the chargee under Article 9, the chargor or any interested person is entitled to discharge the chargee’s security interest by paying in full the secured obligations.  C–Art 9(4).  Third, the interest of the chargor passing on a sale under Article 8 or a vesting under Article 9 is free from any other interest that is subordinate to the chargee’s interest.  C–Art 9(5); see C–Art 29 (priorities).
C.4
Article 10 addresses the remedies of a lessor and a conditional seller.  On default these creditors are entitled to terminate the relevant agreement and to obtain possession or control of the object.  C–Art 10(a).  They also may seek an order from a court to enforce these remedies.  C–Art 10(b).  These remedies are considerably less detailed and narrower in scope than the remedies afforded a chargee under Articles 8 and 9.  This reflects the enormous variety of approaches taken in different jurisdictions for enforcement of leasing agreements and title reservation agreements.  Other remedies are left to the agreement of the parties and the applicable law.  C–Artl2.
C.5
Article 13 requires a Contracting State to ensure that following a default a creditor can obtain from a court “speedy relief pending a final determination of the creditor’s claim.  C–Art 13(1).  The form of the relief may involve one or more of (i) “preservation of the object and its value,” (ii) “possession, control or custody of the object,” (iii) “immobilisation of the object,” and (iv) “lease ... or management of the object and the income.” Id.  In ordering relief under Article 13(1) a court may make orders to protect the debtor or other interested persons in case the creditor requesting relief fails to perform its obligations or fails to establish its claim on final determination.  C–Art 13(2).  Article 55 provides substantial flexibility for a Contracting State in this context.  Under that article, a Contracting State may declare, at the time it becomes a party to the Convention, that it will not apply Article 13, in whole or in part.

C.6
Article 14 establishes the principle that, subject to Articled 54(2), remedies under the Convention must be exercised in accordance with the procedural law of the location of exercise.  Under Article 54(2), however, Contracting State shall declare whether any Convention remedies otherwise not requiring judicial action may be exercised only with court approval.
C.7
Additional remedies may be exercised under the applicable law or by agreement of the parties, unless the remedies are inconsistent with the mandatory provisions of Chapter II specified in C–Art 15.  C–Art 12.  Although Article 15 generally permits parties to “derogate from or vary the effect” of the Convention’s provisions, it also establishes some mandatory provisions that may not be waived or varied: C–Arts 8(3)–(6) (chargor protections in sales and leases); 9(3) (chargor protection in vesting by court order), (4) (chargor’s and interested persons’ rights of redemption); 13(2) (protective court orders in relief pending final determination); and 14 (applicability of local procedural law).
D.
Chapter IV: “The international registration system”
D.l
Chapter IV outlines the nature and structure of the international registration system.  The registration system will provide the lynchpin of the Convention’s priority scheme (see the discussion of Chapter VII, below).  Article 16 identifies the various types of registrations that may be made in the system: (i) international interests, “prospective international interests” (see the discussion of Article 18 and 19, below), and “registrable non–consensual rights and interests” (see the discussion of Article 40, below); (ii) assignments and prospective assignments of international interests (see the discussion of Chapter IX, below); (iii) other acquisitions of international interests under applicable law (e.g., by subrogation) (see the discussion of Article 38, below); (iv) “notices of a national interest,” (see the discussion of Article 50, below); and (v) subordinations of the various other interests that may be registered.  C–Art 16(1).  Amendments, extensions, and discharges of registrations also may be registered.  C–Art 16(3).  It is contemplated that there will be different and separate registries for different types of objects and “associated rights” under separate Protocols.  C‑Art 16(2).
D.2
Chapter 17 addresses the general structure and operation of the International Registry.  The registry will be established and overseen by a Supervisory Authority, as provided in a Protocol.  C–Art 17(1).  Among other duties, the Supervisory Authority will publish regulations relating to operation of the registry and appoint and supervise the Registrar, the entity that actually will operate the registry.  C–Art 17(1), (5).
E.
Chapter V: “Other matters relating to registration”
E.l
Chapter V provides details on the operation of the International Registry as it relates to registration of interests, although much is left for the Protocol and the regulations.
E.2
Article 18 addresses the requirements of registration.  It defers to the Protocol and the regulations to specify the requirements for identifying an object, effecting registrations, searching the electronic registry, and ensuring internal confidentiality.  C–Art 18(1).  Although the consent of each party to a registration is required under Article 20, the Registrar is not required to investigate or determine whether a required consent actually has been given.  C–Art 18(2).  However, there must be provision made for prior electronic transmission to the Registry of consents required by Article 20.  C–Art 18(1).  If a prospective interest is registered that later becomes an international interest, no further action is required (assuming the information contained in the prospective interest registration is sufficient).  C–Art 18(3).  The Registrar enters registrations into its records in the order of receipt.  C–Art 18(4).  A Protocol may designate national entry points for international registrations as well.  C–Art 18(5).
E.3
Article 19 contains important rules relating to the validity and timing of registrations, concepts that are crucial for the operation and application of the Convention’s priority rules.  A registration is valid only if the required consents of the relevant party(ies) are obtained as required by Article 20 (e.g., under Article 20, an international interest may be validly registered by the debtor or the creditor only with the consent of the other).  C–Art 18(1); 20(1).  A valid registration is complete when the Registrar has entered the registration information into the registry so that the information is searchable, and it is searchable when it has been assigned a file number and the information is stored and can be accessed.  C–Art 19(2), (3).  Prospective interests that have become international interests (e.g., because the formal requisites for creating the interest have been satisfied) are treated as registered from the time that the prospective interest was registered.  C–Art 19(4).  In addition to these general rules, the Protocol will prescribe the criteria for the search ability of a registration.  C‑Art 19(6).  Once made, a registration is effective indefinitely until it is discharged, unless the registration information itself specifies another period.  C–Art 21.
E.4
Also central to the Convention’s priority rules is the ability to search the International Registry to identify the registrations, if any, that may have been made with respect to an object.  A search may be made by any person.  C–Art 22(1).  Although the Convention contemplates that a searches will be requested on the basis of an identified object description (as opposed to, e.g., the name of a debtor), the details are left to the Protocol and regulations for the most part.  C–Art 22(1), (2).  Upon request, the Registrar is required to issue a search certificate indicating the registrations relating to a particular object or indicating that the International Registry contains no information concerning that object.  C–Art 22(2).  However, a search certificate will not indicate whether or not an interest registered is or was a prospective interest.  C–Art 22(3).
E.5
Upon satisfaction of the obligations secured by a registered security interest or non–consensual right or interest, or a “national interest” covered by a registered notice, the holder of the interest must cause the registration to be discharged.  C–Art 25(1), (3).  The creditor named in a registered prospective interest or registered prospective assignment of an interest likewise must promptly procure a discharge of the registration if demanded by the prospective debtor before the prospective interest has ripened into an interest.  C–Art 25(2).  Similarly, the creditor named in a wrongful or incorrect registration must promptly cause the registration to be discharged or amended.  C–Art 25(4).
E.6
The Registrar is required to maintain a searchable list of declarations made by Contracting States relating to non–consensual rights or interests under Articles 39 and 40.  C‑Art 23.  Certificates issued by the Registrar pursuant to the regulations are prima facie proof of issuance and the facts recited in a certificate.  C–Art 24.
E.7
Access to the International Registry’s registration and search facilities may not be denied to any person except upon failure to comply with procedures established in Chapter V.  C–Art 26.
F.
Chapter VI: “Privileges and immunities of the Supervisory Authority and the Registrar”
F.l
The Supervisory Authority has international legal personality and (as specified in the Protocol) the Supervisory Authority and its officers and employees are immune from legal or administrative process.  C–Art 27(1), (2).  Except as waived by the Supervisory Authority, its assets, documents, etc. also enjoy that immunity as well as immunity from seizure, subject to the right of a claimant against the Registrar to information and documents needed to pursue the claim.  C–Art 27(4), (6).
F.2
The Supervisory Authority also may enjoy immunity from taxes and other privileges as provided by agreement with the host state in which it is located.  C–Art 27(3).
G.
Chapter VII: “Liability of the Registrar”
G.l
Article 28 establishes the basis of liability of the Registrar: compensatory damages may be awarded for its errors and omissions and system malfunctions, subject to reduction for damage caused or contributed to by an injured person.  C–Art 28(1), (3).
G.2 
However, the Registrar’s liability is subject to excuse for “event[s] of an inevitable and irresistible nature” that could not have been prevented by applicable best practices.  C‑Art 28(1).  It also is not liable for factual inaccuracies in registration information or for acts and circumstances arising before it receives registration information.  C–Art 28(2).
G.3
The Registrar must obtain insurance or a financial guarantee covering its liability as determined by the Supervisory Authority under the Protocol.  C–Art 28(4).
H.
Chapter VIII: “Effects of an international interest as against third parties”
H.l
Article 29 contains the Convention’s basic priority rules.  A registered interest enjoys priority over later–registered or unregistered interests, without any regard to whether the holder of the earlier–registered interest had knowledge of a conflicting interest.  C–Art 29(1), (2).  Similarly, a buyer of an object takes it subject to registered interests and free of unregistered interests, without regard to the buyer’s knowledge of the unregistered interest.  C–Art 29(3).
H.2
A conditional buyer under a title reservation agreement and a lessee under a leasing agreement takes its interest subject to an interest registered before its conditional seller or lessor registered its interest, but free of other interests–again without regard to the state of the conditional buyer’s or lessee’s knowledge.  C–Art 29(4).  The holders of competing interests or rights may vary (i.e., subordinate) their priorities by agreement.  C–Art 29(5).  (The priority enjoyed by an assignee of a subordinated interest is addressed below in the discussion of assignment priorities under Articles 35 and 36.)
H.3
The priority afforded under Article 29 also extends to proceeds.  C–Art 29(6).
H.4
Article 29(7) deals with items that are not objects and that are installed on an object.  The Convention does not affect a person’s rights in an item that existed before installation on an object if those rights continue after installation under the applicable law.  C–Art 29(7)(a).  Similarly, after installation the Convention does not prevent the creation of rights in the installed item if the rights may be created under the applicable law.  C–Art 29(7)(b).
H.5
Under Article 30 an interest that is registered in the International Registry is effective in a debtor’s “insolvency proceedings.” C–Art 30(1).  However, Article 30 does not affect insolvency avoidance powers (i.e., preferential transfers or transfers in fraud of creditors).  C‑Art 30(3).  Moreover, that article does not affect an international interest that is effective in insolvency proceedings under the applicable law.  C–Art 30(2).
I.
Chapter IX: “Assignments of associated rights and international interests; rights of subrogation”
I.1
Chapter IX of the Convention deals with the effect, formal requirements, and priority of assignments of associated rights and related international interests.  It also deals with subrogation and subordination of priority.
I.2
“Assignment” is defined to include any contract that transfers (whether or not for security) associated rights (whether on not in connection with a transfer of a related international interest).  C–Art 1(b).  “Associated rights” are defined as “all rights to payment or other performance by a debtor under an agreement which are secured by or associated with the object.” C–Art 1(c).
I.3
Article 31(1) provides that except as otherwise agreed an assignment of associated rights (if it conforms with the formalities of Article 32) transfers to the assignee the related international interest as well as the assignor’s interests and priorities.  Applicable law governs the defenses and rights of set–off available to the debtor as against the assignee.  C–Art 31(3).  However, the debtor may waive its defenses and set–off rights other than those arising from fraudulent acts.  C–Art 31(4).
I.4
Article 31(2) permits partial assignments of an assignor’s associated rights and permits the parties to agree as to their respective rights in the related international interest following a partial assignment.  However, a partial assignment may not adversely affect the debtor absent its consent.  Id.
I.5
Article 32(1) establishes the formal requisites for the effectiveness of the assignment of associated rights and the related international interest.  These requirements parallel those provided in Article 7, discussed above, for the creation of international interests (i.e., writing, identification of associated rights, and determination of obligations secured for an assignment as security).  But an assignment of an international interest in the absence of an assignment of at least some related associated rights is not valid.  C–Art 32(2).  Conversely, an assignment of associated rights that is ineffective to transfer the related international interest is not governed by the Convention but is governed instead by the applicable law.  C–Art 32(3).  Upon an effective assignment (C–Arts 31,32), the debtor has a duty to make payment or render other performance to the assignee if the debtor has been given notice of the assignment in writing, by the assignor (or with its authority), and the notice identifies the associated rights assigned.  C–Art 33(1).  Under Article 34, the default remedies available to an assignee under an assignment for security follow, mutatis mutandis, the rules applicable to the enforcement of an international interest.
I.6
With two exceptions, the priority rules for competing assignments of associated rights are straightforward.  In the case of competing assignments of associated rights, if at least one of the assignments also assigns the related international interest and that assignment is registered, the provisions of Article 29 apply mutatis mutandis (i.e., a registered assignment has priority over unregistered assignments and subsequent assignments).  C–Art 35.  The exceptions are found in Article 36.  First, the Article 35 priority rule applies only when the contract under which the associated rights arise itself states that the associated rights are secured by or related to the object.  C–Art 36(1).  Second, the priority of the first registered assignment is afforded only to the extent that the associated rights relate to a financing of an object as provided in Article 36(2) (i.e., the associated rights are purchase–money obligations, obligations for the payment of the price and rentals of objects, obligations ancillary to those obligations, or other obligations in the related financing documents incorporated by reference).  C–Art 36(2).  Priority in other cases is left to the applicable law.  C–Art 36(3).  Article 38(2) permits parties to vary (i.e., subordinate) priorities along the lines provided by article 29(5), discussed above.

I.7
Article 30 applies to insolvency proceedings against an assignor as if the references to the debtor were references to the assignor.  C–Art 37.  Rights of legal or contractual subrogation generally are unaffected.  C–Art 38).
J.
Chapter X: “Rights or interests subject to declarations by Contracting States”
J.l
Article 39 addresses the types of “non–consensual right or interest” that will have priority over an international interest.  Article 39(1) permits a Contracting State to make a declaration, at any time, with respect to certain types of non–consensual right or interest.  The subject of a declaration must be a non–consensual right or interest that, under the Contracting State’s law, has priority over an interest that is equivalent to the interest of a holder of a registered international interest.  C–Art 39(l)(a).  As to such a non–consensual right or interest, the Contracting State may declare at any time that the right or interest has priority over a registered international interest.  Id.  Subject to one exception, the priority afforded a right or interest by a declaration applies only if the declaration is deposited before the conflicting international interest is registered.  C–Art 39(3).  Under the exception, a Contracting State may declare (at the time it becomes a party to the Convention) that the types of non–consensual rights or interests covered by a declaration under Article 39(a) have priority over international interests registered before the Contracting State became a party to the Convention.  C–Art 39(4).
J.2
Article 39(l)(b) deals with rights to arrest or detain objects under the law of a Contracting State for payment of amounts due for the provision of public services.  The Contracting State may at any time declare that these rights of arrest or detention in favor of a provider of public services are not affected by the Convention.  C–Art 39(l)(b).
J.3
Article 40 addresses other types of non–consensual rights or interests.  Under this article a Contracting State may at any time declare the types of non–consensual right or interest that are to be registrable under the Convention.  C–Art 40.  These registrable rights and interests are to be treated as international interests under the Convention.  Id.
K.
Chapter XI: “Application of the Convention to Sales”
Chapter XI consists of Article 41, which provides that a Protocol may provide that the Convention applies to a “sale” or “prospective sale.”
L.
Chapter XII: “Jurisdiction”
L.l
Article 42 deals with the parties’ choice of a forum for claims brought under the Convention.  Under that article the courts of a Contracting State chosen by the parties have jurisdiction over those claims, even if the chosen forum has no connection to the parties or the transaction involved.  C–Art 42(1).  The jurisdiction is exclusive unless otherwise agreed.  To be effective, the parties’ agreement must be in writing or comply with the formalities of the law of the chosen forum.  C–Art 42(2).
L.2
Article 43 covers jurisdiction to grant relief pending final resolution under Article 13.  Jurisdiction to grant relief under Article 13(l)(a) (preservation), (b) (possession), (c) (immobilisation), and (4) (other interim relief not limited) is vested in courts of a Contracting State (i) chosen by the parties and (ii) in which the relevant object is located.  C–Art 43(1).  Jurisdiction to grant relief under Article 13(l)(d) (lease or management) and (4) (other interim relief not limited) is vested either in courts (i) chosen by the parties or (ii) of a Contracting State in which the debtor is located.  C–Art 43(2).  Jurisdiction is effectively conferred under Article 43(1) and (2) even if the final determination of a claim will be determined in a court of another Contracting State or by arbitration.
L.3
Article 44 addresses jurisdiction to make orders against the Registrar and related matters.  Exclusive jurisdiction to award damages or orders against the Registrar is conferred on the courts of the jurisdiction in which the Registrar’s center of administration is located.  C–Art 44(1).  Those courts also have exclusive jurisdiction to order the Registrar to discharge a registration when a person that has ceased to exist or cannot be located has failed to discharge the registration in response to a demand under Article 25.  C–Art 44(2).  Similarly, if a person is ordered to discharge or amend a registration and fails to do so, those courts have jurisdiction to order the Registrar to give effect to the order against that person.  C–Art 44(3).  Finally, except as provided in Article 44, no court may make orders, judgments, or rulings against the Registrar.  C–Art 44(4).
L.4
Chapter XII does not apply to insolvency proceedings.  C–Art 45.
M.
Chapter XIII: “Relationship with other Conventions”
M.1
The convention prevails over the United Nations Convention on the Assignment of Receivables in International Trade, open for signature in New York on 12 December 2001, with respect to receivables that are associated rights related to international interests in aircraft objects, railway rolling stock, and space assets.  C–Art 45bis.
M.2
Determination of the relationship between the Convention and the UNIDROIT Convention on International Financial Leasing, signed at Ottawa on 28 May 1988, is left to the Protocol.  C–Art 46.
N.
Chapter XIV: “Final provisions”
N.l
The Convention opened for signature in Cape Town on 16 November 2001 and will remain open for signature until it enters into force.  C–Art 47(1); see C–Art 49 (entry into force).  The Convention may be ratified, accepted, or approved by signatory States and a State may accede to it at any time, in each case by depositing a formal instrument with the Depositary.  C–Art 47(2) – (4); C–Art 62 (Depositary).  Article 48 contains provisions for a Regional Economic Integration Organization constituted by sovereign States to become parties to the Convention.  The Convention enters into force three months after the deposit of the third instrument of ratification, acceptance, approval, or accession, but only with respect to a category of object covered by a Protocol and effective only when the Protocol enters into force and only as between States that are parties to both the Convention and that Protocol.  C‑Art 49(1).  Following entry into force the Convention enters into force for other States three months after a State deposits its instrument with respect to the Convention and the Protocol.  C–Art 49(2).
N.2
Under Article 50, at the time a Contracting State becomes a party to a Protocol it may declare that the Convention does not apply to an “internal transaction” with respect to that State and as to some or all of the types of objects covered by the Protocol.  C–Art 50(1).  However, a “national interest” created in connection with an internal transaction nonetheless is subject to the principal registration and priority rules of the Convention and Protocol even if a declaration is made under Article 50(1).  C–Art 50(2), (3).
N.3
Article 51 deals with future Protocols.  Although under Article 2(3) the scope of the Convention appears to be limited to Protocols covering airframes, aircraft engines, and helicopters, railway rolling stock, and space assets, Article 51 establishes procedures for Protocols dealing with other types of equipment.
N.4
Article 52 permits a Contracting State to declare that the Convention will extend to fewer than all of the State’s territorial units.  C–Art 51(1).  That article also details the effects of such a declaration.
N.5
Article 1 and Chapter XII of the Convention make reference to courts of a Contracting State.  Article 53 permits a Contracting State to declare the appropriate court or courts for these purposes at the time it becomes a party to the Convention.
N.6
The Convention contemplates three types of declarations relating to remedies at the time it becomes a party to the Convention.  First, a Contracting State may declare that a chargee may not enter into a lease of an object while the object is located in that Contracting State.  C–Art 54(1).  Second, it shall declare whether or not creditors’ remedies not otherwise requiring judicial approval may be exercised only with court approval.  C–Art 54(2).  Third, it may declare that it will not apply Article 13 (relief pending final determination) or Article 43 (jurisdiction for relief under Article 13), in each case either wholly or in part.  C–Art 55.
N.7
Articles 56 through 59 and Article 62 are standard and straightforward final provisions for a convention of this type.  These articles deal with reservations and declarations (Article 56), subsequent declarations (Article 57), withdrawal of declarations (Article of 58), denunciations (Article 59), and the depository (which is Unidroit) and its functions (Article 62).  Yet one element of Articles 57–59 is of note: existing interests arising prior to a subsequent declaration, a withdrawal of a declaration, or a denunciation remains protected, i.e., are unaffected by the action.
N.8
Article 60 contains the Convention’s transitional provisions.  The baseline rule is that the Convention does not apply to a “pre–existing right or interest,” defined in Article l(v) as an interest in an object existing before the “effective date,” as further defined in Article 60(2)(a).  However, a Contracting State may declare that the Convention and a Protocol will apply to pre–existing rights or interests, but only for the purpose of determining priority and preservation of pre–existing priorities.  C–Art 60(1), (3).  The application to pre–existing rights or interests under a declaration may not occur earlier than three years after the effective date of the Convention and the relevant Protocol.  C–Art 60(3).
N.9
Article 61 deals with review conferences, amendments, and related matters.  The Depositary is required to prepare reports on how the Convention regime has performed in practice.  C–Art 61(1).  Upon the request of not less than twenty–five per cent of Contracting States a review conference will be convened.  C–Art 61(2).  Amendments require approval of two–thirds of the Contracting States parties to the Convention and the relevant Protocol.  C‑Art 61(3), (4).
IV.
SUMMARY OF THE AIRCRAFT PROTOCOL
A.
Chapter I: “Sphere of application and general provisions”
A.l
Chapter I consists of Articles I through VIII; it covers generally the matters indicated by its title.  Article I is the definitional section.  It needs no separate treatment here inasmuch as the definitions will be mentioned, as they become relevant to this summary.  Unless otherwise noted, terms first appearing in quotation marks below are defined in Article I.
A.2
Article II provides that the Convention applies to “aircraft objects.” Under Article III, the principal provisions of the Convention apply to sales under contracts of sale.  Article IV deals with sphere of application.  Article IV(1) adds a new connecting factor in addition to the location of a debtor in a Contracting State (Convention Articles 3(1) and 4).  The Convention applies if an object is a “helicopter” or an “airframe” pertaining to an “aircraft” and is registered in the “aircraft registry” (i.e., under the “Chicago Convention”) of a Contracting State that is the “State of registry.” P–Art IV(1).  Article IV(2) sets forth criteria for determining the location of an airframe, aircraft engine, or helicopter for purposes of the definition of “internal transaction” in Article 1 of the Convention.  Parties may agree to exclude the application of Article XI (remedies on insolvency, discussed below).  P–Art IV(3).
A.3
Article V(l) specifies the formalities for an effective contract of sale; they are substantially the same as for the creation of international interests under Article 7 of the Convention (writing, power to dispose, and identification of an aircraft object).  A contract of sale transfers the seller’s interest in an aircraft object to the buyer.  P–Art V(2).  Registrations of contracts of sale are effective indefinitely; in effect, the International Registry serves as a title registry that preserves the chain of title.  Registrations of prospective contracts of sale, however, are effective until discharged or until any expiry date specified in the registration.  P–Art V(3).
A.4
Persons acting in a representative capacity may be parties to transactions under the Convention and Aircraft Protocol.  P–Art VI.
A.5
A description of an aircraft object is sufficient if it contains the manufacturer’s serial number, the name of the manufacturer, and the model of the object.  P–Art VII.
A.6
Under Article VIII parties are free to agree as to the substantive, domestic governing law applicable to their contractual rights and obligations.  P–Art VIII(2), (3).  However, Article VIII applies only if a Contracting State has so declared with respect to its courts.  P‑Art VIII(l); XXX(l).  A forum court that is in a Contracting State that has not so declared is not obliged to apply Article VIII.
B.
Chapter II: “Default remedies, priorities and assignments”
B.l
Chapter II modifies the Convention in several important respects.
B.2
Article IX supplements and modifies several of the Convention’s basic default remedies provisions.  New remedies of de–registration of an aircraft and procurement of export of an aircraft have been added.  These remedies may be exercised only with the consent of holders of registered interests that are senior to the interest of the enforcing creditor and with reasonable prior notice in writing to certain interested persons.  P–Art IX(1), (2), (6).  A “registry authority” in a Contracting State is obliged to honor a request for de‑registration and export by an authorized party if an irrevocable de–registration and export authorization has been recorded in the State’s aircraft registry and the requesting party certifies that all senior interests have been discharged or have consented to the de–registration and export.  P–Art IX(5); see P–Art XIII (de–registration and export request authorization).
B.3
Article IX(3) applies to all remedies relating to an aircraft object (including lessor and conditional seller remedies).  It supplants Convention Article 8(3), which applies only to chargee remedies.  Convention remedies must be exercised in a commercially reasonable manner.  P–Art IX(3).  However, the exercise of a remedy under a provision of the relevant agreement is commercially reasonable unless the provision is itself “manifestly unreasonable,” a strong presumption Id.  Ten or more working days’ notice of a proposed sale or lease is “reasonable prior notice under Convention Article 8(4).” P–Art IX(4).
B.4
Article X contains modifications of the Convention’s provisions relating to relief pending final determination–Convention Articles 13 and 43, discussed above.  (Recall that under Article 55 a Contracting State may declare, at the time it becomes a party to the Convention, that it will not apply Article 13, in whole or in part.) A Contracting State may declare, at the time it becomes a party, that it will apply Article X in whole or in part, and if it does not so declare Article X is not applicable in the courts of that State.  P–Arts X(l); XXX(2).  A Contracting State may, in its declaration, specify the number of working days following an application for relief within which relief will be “speedy” under Convention Article 13(1) (subject to applicable safety laws and regulations).  P–Art X(2), (7); XXX(2).  In addition to the relief specified in Convention Article 13(1), if agreed by a debtor and creditor a court may order relief by way of sale and application of proceeds of sale, and a buyer will take free of interests junior to the enforcing creditor’s interest.  P–Art X(3), (4).  A debtor, creditor, and another interested person may agree to exclude the protective provisions of Convention Article 13(2).  P–Art X(5).  As to the remedies of de–registration and export under Article IX(1), discussed above, a registry authority must act within five working days following notification of the relevant order and must cooperate with and assist the creditor in exercising these remedies (subject to applicable safety laws and regulations).  P–Art X(6), (7).
B.5
Article XI deals with remedies on insolvency of a debtor.  It applies only if (i) a Contracting State is the “primary insolvency jurisdiction,” as defined in Article I(n), and (ii) that State has made a declaration under Article XXX(3).  P–Art XI(1).  Article XI contains two alternative sets of insolvency remedies.  A Contracting State may declare, at the time it becomes a party, that it will apply the whole of Alternative A or Alternative B in insolvency proceedings, or it may specify the respective types of insolvency proceedings to which it will apply the whole of either alternative.  P–Art XXX(3).  Each alternative is triggered by an “insolvency–related event,” as defined in Article I(m), such as the commencement of “insolvency proceedings,” as defined n Convention Article
B.6
Alternative A represents the “stronger” and less discretionary set of insolvency remedies.  A key concept in Alternative A is the requirement that the “insolvency administrator” (defined in Convention Article l(k)) or debtor (as applicable) give possession of an aircraft object to a creditor no later than the expiration of the “waiting period” or, if earlier, the date on which the creditor otherwise would be entitled to possession of the object absent the application of Article XI.  P–Art XI(2) (Alternative A).  A Contracting State must specify the length of the waiting period in its declaration under Article XXX(3).  P–Art XI(3) (Alternative A).  Until the creditor obtains possession the insolvency administrator or debtor (as applicable) is required to preserve and maintain the object.  P–Art XI(5) (Alternative A).  If by the end of the applicable period the insolvency administrator or debtor (as applicable) has cured all (non–insolvency) defaults and agreed to perform all future obligations under the agreement, the insolvency administrator or debtor (as applicable) may retain possession of the object.  P–Art XI(7) (Alternative A).  But upon a second default the creditor may exercise its remedies and no second waiting period will be applicable.  Id.  No obligations of a creditor may be involuntarily restructured.  P–Art IX(10).  A creditor also is entitled to pursue its de–registration and export remedies under Article IX(1) in insolvency proceedings.  P–Art X(8) (Alternative A).
B.7
Under Alternative B, the “softer” version of insolvency remedies, upon the creditor’s request the insolvency administrator or debtor (as applicable) must notify the creditor whether the insolvency administrator or debtor (as applicable) will cure all defaults, agree to perform future obligations, and permit the creditor to take possession of the object in accordance with applicable law.  P–Art X(2) (Alternative B).  The time within which the insolvency administrator or debtor (as applicable) must notify the creditor is to be specified in the Contracting State’s declaration under Article XXX(3).  Id.  Absent the insolvency administrator’s or debtor’s (as applicable) giving of a notification under paragraph (2), or if the insolvency administrator or debtor (as applicable) has declared that it will give possession of the object to the creditor but fails to do so, the court may permit the creditor to take possession on the terms that the court orders.  P–Art XI(5) (Alternative B).
B.8
Article XII obliges the courts of Contracting States to cooperate with foreign courts and foreign insolvency administrators in effecting the provisions of Article XI.  P–Art XII(2).  However, it applies only if a Contracting State has made a declaration under Article XXX(l).  P–Art XII(l); XXX(l).
B.9
Article XIII applies only if a Contracting State has made a declaration under Article XXX(l).  P–Art XIII(l); XXX(l).  A Contracting State’s registry authority is required to record an irrevocable de–registration and export request authorization (in the form attached to the Protocol) that is submitted to it for recordation.  P–Art XIII(2).  The authorized party under the authorization is the only person (i) entitled to exercise remedies under Article IX(1) and in accordance with the authorization and (ii) to request removal of the authorization from the registry.  P–Art XIII(3).  The debtor may not revoke an authorization without the authorized party’s written consent.  Id.  A Contracting State’s registry authority and other agencies must cooperate with and assist an authorized party in exercising the Article IX remedies.  P–Art XIII(4).
B.10
Article XIV modifies the Convention’s priority rules.  Article XIV(l) and (2) deal with the priority of buyers and are necessary by virtue of the Protocol’s application to sales and the possibility of registration of contracts of sales.  A buyer under a registered sale (i.e., the relevant contract of sale to the buyer has been registered) takes free of subsequently registered and unregistered interests without regard to the buyer’s knowledge.  P–Art XIV(l).  But all buyers take subject to previously registered interests.  P–Art XIV(2).  Ownership of or other rights or interests in an aircraft engine are not affected by its installation on or removal from an aircraft.  P–Art XIV(3).
B.11
Article XV modifies the Convention’s assignment–related provisions in one respect.  A debtor is not obliged to pay or otherwise render performance to an assignee unless the debtor has consented in writing to the assignment.  P–Art XV.
B.12
Article XVI contains important provisions for the protection of the interests of debtors.  Unless the debtor is in default the debtor is entitled to quiet possession an use of an object as against specified persons.  P–Art XVI(l).  These persons are the creditor and others who hold interests from which the debtor takes free under Convention Article 29(4) or Protocol Article XIV(l), subject to any contrary agreement by the debtor, which, if made, is binding.  P–Art XVI(l(a).  The debtor also is entitled to quiet possession and use as against the holder of an interest to which the debtor’s interest is subject, but only to the extent that the holder has so agreed.  P–Art XVI(l(b).  Finally, the Convention does not affect any liability of a creditor under the applicable law for breach of the agreement in respect of an aircraft object.  P–Art XVI(2).
C.
Chapter III: “The Supervisory Authority and the Registrar”
C.l
Chapter III supplements and modifies the Convention’s provisions relating to the Supervisory Authority, the Registrar, and the International Registry.  Pursuant to Article XVII(l) and XVIII, the Cape Town diplomatic conference designated ICAO as the Supervisory Authority and created a Preparatory Commission consisting of 20 States to serve as the interim Supervisory Authority, under ICAO’s guidance, for the purpose of selecting the initial Registrar and developing the regulations.  Article XVII also provides for convening a Conference of Signatory and Contracting States to appoint a replacement Supervisory Authority, privileges and immunities of the Supervisory Authority, the appointment of a commission of experts to assist the Supervisory Authority, and for five–year terms for the Registrar.  P–Art XVII(2)–(5).
C.2
As contemplated by Article 17(5) of the Convention, discussed above, a Contracting State may designate a national entry point or national entry points within its territory through which international registrations may or (except as to aircraft engines) must be made.  P–Art XIX(l), (2).  For example, the United States could designate the aircraft registry at the FAA as the designated entry point for civil aircraft of the United States.
C.3
Article XX contains several modifications of the Conventions provisions relating to the International Registry.  Pursuant to Article 19(6) of the Convention, Article XX(1) provides that the International Registry’s search criteria for aircraft objects are the name of the manufacturer, the manufacturer’s serial number, and the model, as supplemented by the regulations.  For purposes of Convention Article 25(2), Article XX(2) specifies five working days following demand as the period within which the holder of a registered prospective international interest or assignment must discharge the registration.  Fees to be charged by the International Registry under Convention Article 17(2)(h) must be calculated on a cost–recovery basis.  P–Art XX(3).  The International Registry will be operated on a twenty–four hour basis.  P–Art XX(4).  The insurance or financial guarantee to be maintained by the Registrar under Convention Article 28(4) must be sufficient to cover the maximum value of an aircraft as determined by the Supervisory Authority, although the Registrar is permitted to obtain coverage as well for losses for which the Registrar is not liable.  P–Art XX(5), (6).
D.
Chapter IV: “Jurisdiction”
D.l
For purposes of Convention, Article 43 (jurisdiction for interim relief) provides, subject to Convention Article 42 (choice of forum), that the courts of a Contracting State that is the State of registry for a helicopter or airframe also have jurisdiction.  P–Art XXI.
D.2
A waiver of sovereign immunity from jurisdiction of courts specified in Convention Articles 42 or 43 is effective if it is in writing and contains a description of the aircraft object.  P–Art XXII(l), (2).
E.
Chapter V: “Relationship with other conventions”
E.l
For Contracting States that are parties to the Convention on the International Recognition of Rights in Aircraft, signed at Geneva on 19 June 1948, the Convention supersedes that convention with respect to aircraft and aircraft objects, except as to rights or interests not “covered or affected” by the Convention, a small category given the scope of the Convention.
E.2
For Contracting States that are parties to the Convention for the Unification of Certain Rules Relating to the Precautionary Attachment of Aircraft, signed at Rome on 29 May 1933, the Convention also supersedes that convention with respect to aircraft.  P–Art XXIV(l).  However, a Contracting State may, at the time it becomes a party to the Convention, declare that it will not apply Article XXIV.  P–Art XXIV(2).  In addition, the Convention supersedes the UNIDROIT Convention on International Financial Leasing, signed at Ottawa on 28 May 1988, with respect to aircraft objects.
F.
Chapter V: “Final provisions”
F.l
Most of the Protocol’s Final Provisions follow closely the corresponding provisions in the Convention, discussed above, including Articles XXVI (signature, ratification, acceptance, approval, or accession), XXVII (Regional Economic Integration Organization), XXVIII (entry into force), XXIX (territorial units), XXXII (reservations and declarations), XXXIII (subsequent declarations), XXXIV (withdrawal of declarations), XXXV (denunciations), XXXVI (review conferences, amendments, and related matters), and XXXVII (depositary and its functions).  However, under Article XXXIII, entry into force of the Protocol requires ratification, acceptance, approval, or accession to the Protocol by eight states (as opposed to a possible number of three, as specified in Convention Article 49).  Article XXX deals with declarations under Articles VIII (choice of law), X (relief pending final determination), XI (remedies on insolvency), XII (insolvency assistance), XIII (de–registration and export request authorization), and XXI (jurisdiction).  These declarations are discussed above in connection with those articles.
F.2
Declarations made under the Convention are deemed made under the Protocol, unless otherwise stated.  P–Art XXXI.

Annex 5 – Cape Town Papers Series, Volume I:
Contract Practices under the Cape Town Convention
The Legal Advisory Panel of the Aviation Working Group has prepared a paper describing basic principles relating to contract practices for aircraft transactions in the light of the Cape Town Convention.
The paper comments on the consolidated text of the Convention and Aircraft Protocol (the Convention) and is to be read in conjunction with the Official Commentary.  The attachments to the paper include an appendix illustrating where considerations arising from the Convention relate to particular transaction documents.  This is a summary of the main points in the paper.
What the Convention does
What the Convention does is to provide a legal framework for customary types of transactions to be more effective by making the rights and interests enforceable with much greater legal and timing certainty.  The Convention provides for remedies to be available in Contracting States to enable asset based financing and leasing transactions to be capable of speedy enforcement, including in the case of insolvency.
The Convention provides that engines are to be considered to have an independent property to be recognised as such in all Contracting States irrespective of the engine’s installation on or removal from any particular airframe.
Priority of interests is determined under the Convention by reference to the electronic, notice–based International Register.  That priority is established on a first in time basis.  In order to assist in the process of closing complex transactions registration can also be made of a prospective interest.
The Register will also show transfers pursuant to sale transactions.
Pre–existing transactions
Unless a relevant Contracting State has made a declaration requiring all existing transactions to be registered, the rights and priority created by pre–existing transactions is preserved.  There is therefore no need under the Convention for any existing transaction to be restated, filed in the International Register or any other steps taken.  It is possible for information to be submitted to the registrar concerning an existing transaction.  The registrar records information submitted, it does not scrutinise documents.  However, registration only provides the benefits described in the Convention if the registration relates to an international interest which has been created after the relevant country became a Contracting State
Amendment and restatement
Amending and restating an existing transaction after a relevant country has become a Contracting State will not necessarily create an international interest.  The nature of the amendment and restatement must be such that it constitutes a new grant of a security interest, a lease or conditional sale.  While there may be circumstances in which it is appropriate to do this in order to benefit from the Convention when it comes into force, the granting of new security interests, leases and conditional sale agreements may have consequences for priority, bankruptcy hardening periods and tax treatment which will need to be carefully analysed.
Further assurances
A normal further assurances clause may be insufficient to require parties to take all necessary steps to take advantage of the Convention when it comes into force and a specific clause referring to the Convention would be appropriate.  However, care needs to be taken so that the clause does not oblige the parties to take steps which, as described above, may have unintended consequences.  From the point of view of a borrower or lessee it is important that the wording of a further assurances clause does not preclude its ability to negotiate matters with its creditor where the Convention expressly provides for the parties to have the ability to override its provisions.
Relationship with national law
International interests are created by the Convention.  They are sui generis interests and if the requirements of the Convention are satisfied then an international interest will have been created.  In most cases a document creating an international interest will also create a corresponding national interest.
National law is relevant to deciding matters of capacity and authority and any issue arising as to the characterisation of the international interest for the purpose of deciding which of the Convention remedies are applicable to it.  Where remedies are exercised under the Convention the relevant tribunal is obliged to act in accordance with the rules of the Contention although, to the extent compatible with the Convention, the procedural rules of that tribunal will need to be complied with.
Party autonomy

The Convention does not seek to impose commercial solutions but allows parties maximum autonomy in the application of the Convention to transactions.  The Convention’s function is to enhance the enforceability of aircraft financing documents.  It does not reduce the need for negotiation of the terms of those documents.
Term sheets
A term sheet should identify the international interests to be created, specify the quiet enjoyment rights, identify the priorities to be reflected in the registration of the international interests, identify the prospective filings of international interests which are to be made and provide for their removal if the transaction does not close.  The various provisions of the Convention subject to contractual modification should be considered and if practicable the parties’ choices should be recorded.
If the Convention is not yet in effect but provision is to be made in case it comes into effect during the life of the transaction then a further assurances clause dealing with the steps that are appropriate on it coming into force should be included.

Annex 6 – Outline of Cape Town Papers Series, Volume II (Paper II):
Advanced Contract Practices under the Convention – Registrations,
Legal Opinions and Closing Procedures

A.
BACKGROUND

1.
As part of the Legal Advisory Panel’s commitment to provide thoughts and support to the Aviation Working Group (the AWG) on the institutionalisation and implementation of the Convention, the Legal Advisory Panel is drafting Paper II.  Paper II will discuss various steps in relation to registrations, legal opinions and closing considerations (i.e. generally those steps that were not covered in detail by Cape Town Papers Series, Volume I (Paper 1)
) that may be taken with respect to a transaction in light of the Convention.
2.
Paper II will be drafted in accordance with the following guidelines:
(a)
To aid understanding, the discussions in Paper II will be applied to the following example transaction structure:
(i)
a special purpose company Owner purchases the aircraft objects;
(ii)
the Owner (located in a non–Contracting State which is a typical jurisdiction for incorporating special purpose vehicles) is funded by a syndicated loan from various Financiers (who have appointed a Security Trustee to hold security on their behalf);
(iii)
the Owner enters into a finance lease with the Lessee, and the aircraft is registered in the Lessee’s jurisdiction (which is a Contracting State); and
(iv)
the Lessee enters into an operating sublease with the Sublessee (who is located in a non–Contracting State).
Appendix A of this note sets out a diagram of the principal non–security documents and the principal security documents for such example transaction structure.
In order that the example transaction structure may further reflect practical reality, each Contracting State in such structure will be allocated a set of Convention declarations – i.e. the discussions in Paper II relating to the example transaction structure will have to consider the impact of such declarations.
(b)
There should be no unnecessary duplication in Paper II of matters already covered in Paper I – though Paper II will cross refer to and expand upon Paper I as thought desirable.
3.
In light of the expectation that the Convention will come into force during the summer of 2005, it is intended that Paper II is completed and published in the fall of 2005.
4.
Part B of this note sets out, an outline structure/contents of Paper II.

B.
OUTLINE STRUCTURE/CONTENTS OF PAPER II

1.
Foreword/Preface/List of the Legal Advisory Panel
Paper II will contain an appropriate foreword, preface, and list of the Legal Advisory Panel.
2.
Introduction
The Introduction would (amongst other things) deal with the following:
(a)
Explain the scope and purpose of Paper II.

(b)
Set out and introduce the example transaction structure and related diagrams and related Convention declarations.

(c)
Emphasise that much of the discussions in Paper II will be by reference to the example transaction structure.

(d)
Set out any relevant assumptions on which Paper II is drafted.

(e)
Set out the broad chronological phases of a transaction, and the aspects of these phases that Paper II would discuss/explain.  It is anticipated that such phases would be as follows:

(i)
Initial Due Diligence Phase:  This relates to issues the parties might consider before entering into the term sheet.  For example a party may wish to undertake due diligence on matters such as the applicability of the Convention to its proposed transaction, and the legal effect of the declarations made by the various jurisdictions that may be involved in the transaction.  Such discussions would be applied to the example transaction structure.
(ii)
Term Sheet Phase:  Paper II will build on the term sheet discussions at paragraph F of Paper I and apply such discussions to the example transaction structure.
(iii) 
Prospective Registration Phase:
  Paper II will explain the rationale and steps/requirements for prospective registrations, and apply such discussions to the example transaction structure.
(iv)
Documentation and Negotiation Phase:  The only aspect of the documentation and negotiation phase that Paper II will deal with will be in relation to the form of opinion wording (and opinion practice) relating to Convention matters (i.e. because the tables in Appendix 3 of Paper I sets out the issues that the parties may consider in relation to core transaction documents).
(v)
Closing Phase (registration matters):
  Paper II will explain the rationale and steps/requirements for closing registrations, and will apply such discussions to the example transaction structure.  It is anticipated that closing registrations would generally only be relevant to:
(A)
registrations that (for some reason) have not been entered prospectively;
(B)
registrations that cannot be made prospectively; and
(C)
registrations of deregistration and export request authorisations with local aviation authorities.
(vi)
Closing phase (non–registration matters):  Paper II will build on the discussions at paragraph G of Paper I and would apply such discussions to the example transaction structure – e.g. matters such as the lex situs of the airframe/engines at closing.
(vii)
Post–closing phase:  There is, potentially, a post–closing transaction phase during which both registration and non–registration matters may arise.  If time permits, any such registration matters will be dealt with in the relevant section(s) of Paper II relating to registration matters, and any such non–registration matters will be dealt with in a “Variation” section of Paper II (see further footnote 4
).  Examples of such post–closing matters are as follows:
(A)
Post–closing (registration matters):  If time permits Paper II will explain and expand on the rationale and steps/requirements for post–closing registrations, and apply this discussion to the example transaction structure.  It is anticipated that post–closing registrations would primarily apply to matters such as:
(I)
International Registry registrations which were not made prior to closing;
(II)
subordination agreements which are needed to alter the existing priority of interests;
(III)
registrations of non–Convention matters to give local law public notice; and
(IV)
the registration of interests which are constituted/created after closing (e.g. perhaps in relation to pre–existing interests); and
(B)
Post–closing (non–registration matters):  If time permits, Paper II will consider the impact on transactions (and the example transaction structure) of the post–closing applicability or inapplicability of the Convention, and the post–closing withdrawal or making of declarations.
Post–closing applicability of the Convention to pre–existing transactions has been dealt with in some detail in paragraph E of Paper I.  However, Paper II would build on Paper I and look at the practical steps that might be taken pre and post–closing in relation to the example transaction structure if the non–Contracting State that the Owner is located in becomes a Contracting State post–closing.
(f)
Explain that a range of factors would have to be considered by the parties before they decide for themselves the extent to which they will continue to avail themselves of any available local law registrations, benefits and/or remedies.  For example, the parties might consider it useful to avail themselves of any available local law registrations, benefits and/or remedies in circumstances where local law might confer benefits/remedies over and above those conferred by the Convention, or where (for some reason) the Convention might be (or prove to be) inapplicable (e.g. in such a situation, at least local law benefits/remedies would still be available to the parties).
(g)
Set out a table of the most recent International Registry fee structure as at publication of Paper II, together with information regarding the relevant website for obtaining the most up to date information on such fees.
3.
Section on Initial Due Diligence Phase
It is intended that this section will be structured (e.g. perhaps as a checklist table) so as to highlight due diligence points that parties to a transaction may wish to consider.  Such discussions would be applied to the example transaction structure.
4.
Section on Term Sheet Phase

This section would build on the term sheet discussions at paragraph F of Paper I and apply such discussions to the example transaction structure.
5.
Section on Registrations (e.g. prospective registrations, closing registrations and
(if time permits’) post–closing registrations’)
The section on registrations (which could also cover pre–existing interests, deregistration and export request authorisations, and the registration of non–Convention interests (e.g. in order to give public notice for local law reasons)) might be structured as follows:
(a)
Background:  Amongst other things, this subsection would:
(i)
set out some of the basic principles relating to effecting registrations.  There would be an explanation of:
(A)
the factors that need to be satisfied before a registrable interest/assignment/sale etc. actually exists; and
(B)
the legal position under the Convention and the Regulations in relation to registering a non–Convention interest (e.g. it is anticipated that the Regulations will make it clear that registering a non–Convention interest is possible for a fee (provided that debtor consent has been obtained), but that such a registration will have no effect under the Convention (though it may have consequences/benefits under local law));
(ii)
explain the reasons why registration is fundamental to the protection of interests (e.g. the first in time priority rule, the need to register subordinations to bind assignees etc.);
(iii)
emphasise that engines (and not just airframes) now fall within the scope of priority registrations (see paragraph B(b) of Paper I); and
(iv)
emphasise the utility of the prospective registration regime (e.g. see paragraph B(c)of Paper I).
(b)
Regulations:  A copy of the AWG’s commentary on the Regulations will be part of Paper II.  Amongst other things, this subsection will briefly explain the function of the Regulations, and how they interrelate with the Convention.  Various diagrams/schematics would be set out in this subsection detailing the following aspects of the Regulations:
(i)
the relationship structure of the various official bodies/persons involved in the registration process and/or the Regulations;
(ii)
the International Registry approval processes that have to be satisfied in connection with the making of registrations; and
(iii)
the authorisation, submission and consent processes that have to be satisfied in connection with registrations.
(c)
Registrations:  Amongst other things, this subsection will be structured to deal with the following matters:
(i)
Explain the steps which have to be satisfied for Convention interests/sales/assignments/deregistration and export requests/documents etc. and non–Convention interests/sales/assignments etc. to be registered pursuant to the Convention/Regulations (e.g. expand on how a person could become a registered user of the Registry, what debtor consent is needed etc.).  Such an analysis could cover prospective registrations (if available), closing registrations and (if time permits) post–closing registrations in relation to each of the aforementioned items.  It is envisaged that this may be done in tabular form – with questions such as the following (and any other relevant questions) being addressed in relation to each such item:
(A)
What steps do the Convention/Regulations prescribe in relation to registering such an item prospectively (if permitted) or otherwise.
(B)
Which parties might be interested in such a registration (e.g. a lessee might be interested in a leasing interest being registered in order that its quiet enjoyment rights under Art 18 of the CT are crystallised).
(C)
In which register does the Convention envisage that such item be registered (e.g. most items will be registered in the relevant part of the International Registry, though deregistration documents will need to be registered with the relevant local aviation authority)?
(ii)
Consider the various interests/sales/assignments/documents etc. arising under the example transaction structure, and explain what registration matters might be relevant to each of them.
6.
Documentation and Negotiation Phase – Legal Opinion matters
(a)
AWG’s suggested form of legal opinion:  The AWG’s suggested form of legal opinion (which will include explanatory annotations) will be part of Paper II.
(b)
Background:  Paper II will set out some basic thoughts on legal opinion practice, and how and why these might need to change to in light of the Convention.
(c)
(Example Transaction Structure:  Paper II will analyse the example transaction structure (document–by–document and jurisdiction–by–jurisdiction), and explain and set out which elements of the AWG form of legal opinion are relevant to each such jurisdiction and each such document.
7.
Closing matters (non–registration matters)
Paper II will develop the themes discussed in paragraph G of Paper I, and apply such discussions to the example transaction structure.
8.
“Variation” section
Please see footnote 4.  The Variation section will only be drafted if time permits, and would consider the matters discussed in footnote 4.
Appendix A 
EXAMPLE TRANSACTION STRUCTURE
Part 1: Structure of principal non–security documents
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Part 2: Structure of Principal security documents
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( To date, only the Convention has been ratified, not the Aircraft Protocol.


�	As the Convention and Protocol have entered into force (1 April 04), they may only be ratified, accepted or approved by States that have signed it prior to that entry into force.  All other States that wish to join the Convention system must accede to it.  For simplicity, forms relating to accession have been provided.  These forms are provided in English and in French.  National treaty law, and the view of UNIDROIT, the Depositary, should be consulted on these matters.


( 	Select the term that reflects the relevant nationality registration criterion.


�	The initial draft of this Technical Summary was prepared by Professor Charles Mooney, who kindly permitted AWG to make certain modifications that the latter thought were appropriate.  This document, being descriptive with minimal editorial comment, does not address the matters included in the Official Commentary, prepared by the Chairman of the Diplomatic Conference’s Drafting Committee, Sir Roy Goode, pursuant to Resolution 5 of the Final Act of that Conference. 


�	The Legal Advisory Panel of the AWG reserves the right to amend this outline at any time prior to finalisation and publication of the Paper II.


�	The details for ordering Paper I, which is entitled “Contracting Practices under the Cape Town Convention” are contained in the Aviation Working Group website (� HYPERLINK "http://www.awg.aero" ��www.awg.aero�).  To order Paper I, please go to this website on the heading “Legal Advisory Panel”, and the resulting webpage will contain the details needed to order Paper I. 


�	For the sake of convenience, it is anticipated that all matters relating to registrations (e.g. see B2(d)(iii), (v) and (vii)(A)) will generally be discussed together in the relevant section(s) of Paper II.  Such section(s) would also deal with the registration of pre–existing rights and non–Convention rights (e.g. in relation to giving public notice for local law purposes).


�	Please see Footnote 2.


�	The matters referred to in B2(d)(i) to (vi) above are regarded as the core subjects that Paper II will cover.  If time permits, there will be a “Variation” section in Paper II which will deal with =further subjects over and above such core subjects – e.g.:


(a)	the post–closing transaction phase matters discussed in B2(d)(vii)(B).


(b)	how the discussions in Paper II might apply to a different example transaction structure containing different Contracting/non–Contracting States, declarations, documentation and/or parties etc.).
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